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CHAPTER 1

INTRODUCTION

The Judiciary is a legal nstitution, but it is also a political one, operating within the larger
Ametican political system. That political system is governed by the separation of powers, an
interplay of constraints that allows cach branch to limit and shape the power of the others.
Traditional legal analysis tells us the shape, nature and direction of the law, but to
comprehend and predict the cholces judges and other key judicial actors make demands
accounting for the political context legal rules are created within. This inquiry also mandates
knowledge of how extra-legal actots, such as the President, senators and activists, affect the
bounds of judicial action. These requirements imply the need for a cross-institutional
approach.

This dissertation addresses a series of puzzles about the opetation of the Judiciary: how
senatorial courtesy shapes judicial selection, how judges shape their agendas by signaling
their case preferences, and how the political system encourages judicial solutions to social
conflict. The exploration and solution of these puzzles provides new msights 1nto the core
processes of judicial selection, judicial decision-making and the causes of litigiousness.
Additionally, the exploration of cach of these theses both oniginates from, and contributes
to, an overall conception of the Judiciary as a political institution.

There are two pritnary ways of analyzing the courts in a political context. The first 1s to
determine the most fundamental institutional elements that shape the Judiciary on a given
topic, and predict behavior by modeling the interaction of relevant actors within the political
system’s institutional constraints. The second is to focus on the behavior of coutt acrors, and

explain that behavior by theorizing causation on the basis of similarities and differences with
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past legal actions, Examples of the former method include the law and economics school
(sce e.g. Newman), and the strategic judiciary school {e.g. Epstein & Knight); examples of
the latter include the attirudinalist model (e.g. Segal & Spaeth).' The approach primatily
utilized herein is the former, generally called Positive Political Theory (PPT) or strategic
modeling.’

This dissertation uses economic and other social science modeling techmques to analyze
and predict the behavior of actors 1o relation to the Judiciary. In particular, game theoretic
and structurally introduced equilibrivm models ate used. The benefits of these modeling
techniques include: facilitating informed predictions about judicial behavior; providing
rigorous mechanisms of assessing the impact of actions and responses to those actions;
providing frameworks for assessing the consequences of implicit or explicit assumptions
made regarding judicial behavior; and helping us are explain why some behavior is regularly
observed, and other behavior is exceptional.

The three chapters that follow address three central issues of judicial politics: how judges
ate selected, how judicial agendas are shaped, and how the political system creates both the

demand and opportunity for judicial action.

CHAPTER TwO: THE SENATORIAL COURTESY GAME: EXPLAINING THE NORM

OF INFORMAL VETOES IN ‘ADVICE AND CONSENT’ NOMINATIONS
This chapter explains the continued existence of the notm of senatorial courtesy, and its

effects on the nomination and confirmation of judicial officers and other positions subject to

t Although some suggest that these two approaches are mutually exclustve (e.g. Segal), there is no reason why
fudges cannot behave, and be analvzed, in both strategic and policy-driven ways.
2 Generally, see e.g. Krchbiel; Weingast and Moran; Diermeter and Fedderson. For applications to the Judiciary,

see e.g, Fskridge and Ferejohn; Ferejohn and Shipan; McNollgast,
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the advice and consent of the Senate. Senatorial courtesy 1s an unwritten rule enabling either
senator from a nominee’s home state to effectively veto that nominee. The general
impottance of federal nominations, combined with the counter-majoritatian nature of
senatorial couttesy, creates a puzzle as to why senators would routinely subjugate their own
preferences in deference to their parochial colleagues.

The answer this chapter proposes is that nominees from a senator’s own state have
greater salience to that senator, and so the senator is willing to trade a percentage influence
over the fate of all nominees for almost total influence over the senator’s own state’s
nominecs, This heightened salience 1s due to two factors: the jurisdictional relevance of a
state’s nominees, and the advantage to senators of controlling federal benefits that flow to
their state. This intuition is formalized in a game theoretic model, allowing elucidation of
when the conditions exist for senatortal courtesy to be followed, and when they do not.

Chapter one also answers a related question: if senatorial courtesy is followed, which
governmental actors does it advantage or disadvantage? A spatial model is used to generate
comparative statics of which candidates are produced in nomination systems with and
without senatorial courtesy. The most interesting result 15 that, although senatorial courtesy
mmposes an additional check on the President’s nomination power, in aggregate the President
is not disadvantaged by senatorial couttesy. In fact, when the President has discretion over
which state to draw a nominee from, the President is actually advantaged by senatorial
courtesy, simply by choosing a nominee from a state whose senators are ideologically closer
to the President than the median senator is. This result suggests another reason why
senatorial courtesy has been preserved, and also mtroduces a significant factor in predicting

the ideological composttion of advice and consent nominees,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



CHAPTER THREE: THE JUDICIAL SIGNALING GAME:
HOW JUDGES STRATEGICALLY SHAPE THEIR DOCKETS

Chapter two describes how judges shape their agendas, by signaling their interest in
hearing particulat cases. Judges ate institutionally constrained from initating cases;
traditionally judges have been viewed as passive by nature. Combined, these two factors led
to the conclusion that judges have no control over their agendas. More recent literature has
considered that judges can be strategic in achieving their policy goals, particularly by
manipulating certiotari. However, little attention has been given to the possibility that judges
can influence their agendas priot to certiorari,

This chapter proposes that judges partake in signaling, by taking advantage of the private
information they possess by virtue of their profession: their knowledge of the probable
outcome of cases. The notion of judicial signaling is formalized through a signaling model;
the equilibria produced by this model provide predictions of when judges will signal, and
how rehable those signals will be.

The first implication of modeling judicial signaling is that it provides a new means of
interpreting judicial statements. Secondly, it explains a phenomenon of anomalous cases,
including the publication of highly crtical dissents, indications of potential switches,
speeches on future cases, and other emphatic judicial statements. The third implication of
the judicial signaling model 1s to show that, because case information is available to judges
and unavailable to litigants or their advocates, in some cases judges have an incentive to send
misleading signals. These results provide a framework for assessing the effect of judicial

signaling, and a novel conception of judicial behavior.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



CHAPTER FOUR: EXPLAINING AMERICAN LITIGIOUSNESS:
A PRODUCT OF POLITICS, NOT JUST LAW

There have been a number of attempts to explain the causes of Ameriea’s exceptional
litigiousness. Typically, historical accounts describe connections without showing systematic
causes, and legal accounts ignore the endogeneity of legal rules. This chapter posits an
insttutional explanation: Amertca’s extraordinary litigiousness is a product not only of its
legal rules, but of its political structure, that encourages extensive judicial activity. In the
American separation of powers system, power is highly fragmented: between levels of
government, between branches of government, and even within those branches. This has the
effect of both stymieing legislative power to comprehensively regulate, and limiting the
sphetes in which legislatures and executives can check the Judiciary. These two effects create
both the need and opportunity for expansive judicial activity. Consequently, the separation
of powers system encourages use of the courts to resolve conflict.

This chaptet uses spatial models for institutional comparisons of the effects of elements
of the separation of powers and other systems of government. These models show why the
litigiousness-generating effect of the separation of powers is systematic, and so illustrates
why this institutional explanation of American litigiousness is superior to existing historical
or legal explanations.

Testable implications arise from these models: divided government and intetnal
legislative division should increase litigiousness. This chapter tests these predictions by
examining state-level judicial and political activity between 1975 and 2000. The results show
that divided government, bicameral partisan division and the size of majority control i each

chamber ate all highly significant in determining the level of general jurisdiction state civil
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filings. This supports the conclusion that a relattonship exists between political

fragmentation and litiglousness.

METHODOLOGY: POSITIVE POLITICAL THEORY ASSUMPTIONS

The three substantive chapters of this dissertation provide sohutions to three puzzles
central to judicial politics scholatship: the causes and effects of senatorial courtesy, judicial
means of signaling case preferences, and the systemic causes of America’s litigiousness.
Together, this chapter also constitutes a distinctive apptoach to judicial politics scholarship,
that explains and predicts judicial outcomes based on the effect of many actors” strategic
behavior. Given that America’s political system empowers multiple players to shape the
authority of the Judiciary, such an approach is essential to understanding judicial behavior
and outcomes.

The three chapters exploit a variety of PPT methodologies: game theory, spatial models,
and signaling models. Using PPT models require certain assumptions. The first assumption
is that actors behave rationally, that 1s, that they pursue the most efficient means of achieving
their goals, whatever those goals are. Studies have shown that individual decision-making
displays elements of irrationality, such as optimistic overconfidence or loss aversion (e.g.
Kahneman: 3, 19). Although expecting rational behavior of any individual in a single
instance may be questionable, rationality is the best available predictor of aggregate behavior.

The second assumption is that actors behave strategically, that s, they pursue their goals
with an eye to the future, taking mto consideration expected tesponses of other actors.
Although a random selection of individuals may not be rational or strategic, most actors
involved in judicial games -- such as judges, members of Congress and advocacy groups — are

sophisticated, well-informed and well-tesourced. Consequently, it 15 reasonable to model

4
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these actors as capable of looking multiple steps ahead in any process (Elpstein and Knight),
This does not mean that judicial players do not make mistakes or are not subject to neutoses

that litnit their rationality, but rather in aggregate, modeling these actors as capable of
strategic analysis 18 the most likely to reflect the sort of considerations presidents, senators
and other court actors make.

The third assumption strategic models require relates to mechanisms of decision-making
and choice aggregation. Sometimes these mechanisms are specified in rales, such as majority
tule or the rule of four. In other cases, mechanisms must be assumed to apply as if a rule
existed, and at times these rules are cleatly artificial - for example that actions occur
simultaneously, or that information 1s eatirely complete. Although some artificiality 1s
unavoidable, as models require simplification, the damage of these contrivances can be
mitigated by making the model’s assumptions explicit, choosing 2 rule that most accurately
reflects reality, and establishing how the results of the model would change under different
assumptions {e.g. Baron and Ferejohn).

PPT models typically rest on theomnies of actor prefetences, and consequently these
models justify, but then assume, players’ utility functions. However, beyond this, an
assumption does not need to be made regarding the nature, substance or basis of actors’
preferences. When senators are modeled, for example, values can be given to different
outcomes: for instance, a successful policy is assigned a positive value and an unsuccessful
policy given a negative value. However this does not assume that senators only value the
substance of that policy, without regard to public opinton, or that senators only value their
chances of teelection, and lack genuine policy goals, 1t 1s possible to develop models that

account for these and other senatorial motivations.
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When it comes to modeling judges, refraining from making assumptions about the
makeup of judicial goals is particulagly important. It may be acceptable, even though not
universally supported, to assume that members of Congress arve primarily driven by the
desire for reelection, or will sacrifice one policy in otder to promote another. In contrast,
assuming that judges are self-interested policymakers with their own subjective prefetences,
ot are concerned prmarily with self-promotion, is far more controvessial. It is equally
arguable that judges are motivated by procedural properness and fairness, interested in policy
outcomes only to the extent of enhancing the efficacy of the law in a democratic system.
Most PPT models assume players are individual utility maximizers; it is common but not
necessary to assume judges are policy-driven. Flow judicial utility is constituted does not
need to be assumed. Judicial utility can consist of the value a judge receives from the law
being propetly followed or developed, regardless of the outcome; equally judicial utility can
be gained from a case being correctly decided, in the judge’s view. As such, unless otherwise
specified, strategic models only need to assume that judges are sophisticated decision-
makets, not that their decisions have a particular substance or motivation.

Different strategic modeling techniques are used in each chapter of this dissertation.
Fach model rests on the assumptions outlined above, makes as few furthet assumptions as

possible, and makes any additional assumptions and their impact explicit.

POSITIVE POLITICAL THEORY AND THE JUDICIARY: AN APPROACH
Despite the minimalism of the assumptions PPT models require, they can offer
considetable insight into the interplay between the law and politics. PPT models have been
used to explain patterns of judicial behavior (e.g. Segal, Cameron and Cover); they have also

been used to explain exceptions to those patterns, and to analyze whether those exceptions
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represent turning points or mere anomalies {e.g. McNollgast). Additionally, PPT medels can
have predictive power; this provides policy-making benefits, allowing, for example,
compagative assessments of the benefits of legal and other governmental tesponses (e.g.
Sanchirico and Mahoney).

In fact, the advantages PP offers for judicial analysis are yet to be fully exploited. Most
PPT judicial analyses take one of three forms. First, strategic models have begun to include
the Judiciary as a stage in ‘structure of government’ pames, that predict the effect of court
actions on the elected branches of government, and vice versa. "This includes models of
judicial interactions with agencies (e.g. Ferejohn and Shipan), Congress (e.g. Ferejohn and
Weingast) and the President (e.g. Segal, Cameron and Cover). Second, strategic models bave
been used to study the courts in isolation from the other branches, examining the effect of
internal judicial rules (e.g. Krol and Brenner). Third, and similar to the second, strategic
models assess the effect of unwritten rules, or norms (e.g. Picker).

Instead of using PPT to only address cither the Judiciary’s relationship with the other
branches, or its internal mechanisims, the approach begun in this dissertation uses PPT to
illustrate the relevance of politics to every aspect of judicial functioning. This recognizes that
judicial puzzles, and their solutions, are not confined to the above three parameters of PPT
scholarship. Rather, some puzzles are a result of the interaction between interbranch
exchanges and legal internal rules, and so require models that meld these two previously
distinet types of PPT judicial models. Additionally, many phenomena are the result not of
top-down legal tules, but of bottom-up effects, for example societal demands for legal
solutions; consequently, analyses must account for both directions of causation. Finally,

constraints on the elected branches, and interactions between or within them, shape judicial
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conduct; as such, understanding many judicial fssues requires modeling the elecred branches’
constraints, not just the judiciary’s,

The driving force behind this dissertation’s approach is the recognition that the
relevance of the judiciaty to the political system transcends its role in the legislative-
production sequence. The Judiciary 1s an integral part of the political process, and is itself
inherently shaped by the political system it exists within. The nature and operation of the
clected branches shape the Judiciary, not only when they exercise the constitutional checks
available to them, but also when they go about their basic legislative and executive functions;
and judictal decisions, rules, conduct and inactions constantly contribute to the political
environment. Thus a profound understanding of the Judiciary depends on a comprehensive

account of the political system that constrains, empowers and defines it.

10
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CHAPTER 2

THE SENATORIAL COURTESY GAME: EXPLAINING THE NORM OF
INFORMAL VETOES IN ‘ADVICE AND CONSENT' NOMINATIONS

ABSTRACT

Despite the contentiousness of advice and consent nominations, the Senate

usually rejects a candidate a home senator objects to. Using gaime theory, this

article explains the persistence of senatorial courtesy and maps its effects on

which candidates succeed. The greater salience of 2 home nomination allows

retaliation and reciprocity in a repeated game to elicit support for a veto,

even under adverse conditions. Comparative statics indicate the range of the

President’s feasible nominees and show which players gain and lose from the

practice. Most notably, the President can benefit from an exercise of

senatottal courtesy.

INTRODUCTION

Presidential nominations subject to the advice and consent of the Senate, including federal
judgeships, raise some of the most controversial 1ssues representatives face. Nominations are
often the subject of intense and bitter political battles, both within the Senate, and between
the Senate and the Executive. Yet even when supporters of a nominee control a majority of
votes, those majorities routinely allow one senator to thwart the nomination, uader the
informal notm of senatorial courtesy. Senatorial courtesy is an unwritten rule followed in
both the United States Senate and the New Jersey Senate: when a nomunee for a state or
district position is opposed by the senator representing that constituency, the Senate will
vote down the nomination, or will never address it, allowing it to lapse. Senators

relinquishing their power to support a nomince in this way ate not aberrations: senatorial

couttesy has persisted since Washington’s presidency.

11

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Senatotial courtesy is controversial for many reasons,” but two institutional effects are
patticularly significant. Firstly, senatorial courtesy is a counter-majotitarian force within the
Senate, made exceptional because it is not enforced by any written rule. This raises the
question of why majotities of senators continue to follow a norm that seemingly
disadvantages then” The first half of this article answers this question: in a repeated game,
cach senator expects to be in the majority more often than to be the lone individual asserting
their right of veto; but if senators care significantly mote about nominations that directly
affect their own state than other states, they will support the dissenting voice out of an
expectation of futute reciprocity.

The second wstitutional effect of senatorial courtesy s that it imposes an additional
check on the President’s nomination power: nominations are subject not just to the advice
and consent of the Senate, but to the whim of one or two individuals who share the
nominee’s home state, This raises the question of whether senatorial courtesy systematically
disadvantages the President; the second half of this article uses spatial models to assess the
compatrative statics of the nomination process, with and without senatorial courtesy

exercised. 1t shows that overall the President is in fact advantaged by senatorial courtesy. In

5 Martin summarizes the common complamnts: “Figst, the practice threatens the independence of appointees.
Second, the practice discourages qualified people from seeking or accepting nominations. Third, the custom
lessens public confidence in the legislatare, appointees and... government genexally. Finally, the practice is an
unreasonable and unfair method of determining the nominees fitness for appointment” (2000: 7). Numerous
efforts to prohibit and reform the norm in New Jersey, through revision of Senate rules, constitutional
amendments, and legal challenges, have all failed. There have been thtee cases in which senatorial courtesy
has been legally challenged, all of which have heen unsuccesstul: Kligerman v. Lyach 92 N. ], Super 373
(1966), Passme County Bat Association v. Flughes 260 A.2d 261 (1969}, and De Vesa v. Dorsey 634 A.2d
493 (1993},

12
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certain circumstances, the Prestdent can control which senator bas the power to exercise
senatorial courtesy, and so can :«mtuzﬂly increase his” nfluence on confirmation, as compated
to when the fate of the nommation s determined by the median senatot.

Other spatial models of appointments” construct the appointment process as a product
of the interaction between President and the median of the Senate,” This model’s results
wndicate that purely presidential-median senator models are incomplete because they do not
account for the role of the home state senator in the nomination process. Also, the results
berein show that senatorial courtesy does not harm the intetests of the President. This
suggests that the interests of the President and any potential veto point as are not a zero-sum
game, and any rigorous nomination model needs to account for this complexity. Before

begmning the game, some clarification of key terms is necessaty.

I. EXPLAINING SENATORIAL COURTESY
Senatorial courtesy seems to present a paradox because it involves senators voluntarily
refraining from exercising their constitutional prerogative to advise on the nominations of
judges, U.S. attorneys, U.S. marshals and other office holders. The seenung paradox can be

explained by the persuasive effect of reciprocity and retaliation. Senators support vetoes by

4 Most exercises of senatortal couttesy ate backroom negotiations that never result in formal action, and so are
difficult to quantify. Consequently, most studies have relied on anecdotal evidence {e.g. Cole 1937, Hazvis
1952; Goldman, 1997). No prior formal conceptual framework of senatonal courtesy exists,

3 Por the sake of clanty, without a better alteroative, senators are gendered female and the President 1s gendered
muale throughout this acticle,

* Such as Segal, Cameron and Cover, 1992: 102; Moraski and Shipan, 1999: 1071; Snyder and Weingast, 2000
275,

7 Some models also include a Glibuster pivot. For simplicity, in this model, the filibuster pivot is excluded, as

the effect of that mechanism is well undesstood ~ see Krehbiel, 1998,
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home state senators because they expect to one day be in a like position, and they hope that
their past suppott of senatorial courtesy will be reciprocated.

If a senator thinks it 1s likely that in the future she tmay have a strong preference over a
nominee from her home state, she may be willing to forego acting on a weak preference over
a nominee from a different state, in expectation that other senators will likewise forego
asserting their rights over nominees from her state. Similatly, if there is an expectation thar
senators will pay each other this courtesy, a senator who declines to do so s likely to face
retaliation when she atterapts to assext senatorial courtesy hersclf.

This all depends on senators having a greater interest in the nominations affecting their
own state than any other nominations; scholars of both Congress and the Judiciary agree this
1s generally the case (see Smith, 1999: 318; Chase, 1977: 7). If senators are pure re-clection
seekers, nominations affecting their own constitnency ate likely to be more salient to the
community, and so more valuable to the senators (Segal, Cameron & Cover, 1992: 110).
Even if senators have substantive policy preferences, policy outcomes that affect the
senators’ state are still ikely to be more salient.

There are three ambiguities in the border of the norm of senatorial courtesy that require
clarification. Firstly, senatorial courtesy can extend beyond the ability of senators to veto a
nominee from their home state of whom they do not approve, to placing a positive
expectation on the President to consult with the home state senators prior to making any
nomination. The expectation may be even greater, requiring the President to choose between
nominecs the home state senators jointly tecommend.

This additional requirement is just a logical extension. The consultation requirement
“opetates prospectively to determine the character of the nomination on the basis of the

anticipated reaction of the confirming body... The President is only accommaodating himself
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beforehand to the same criterion that will be apphed formally when his selection 1s
submitted.” (Cole 1934: 876) On this reasoning, if the President expects an exercise of
senatotial courtesy, and if there is a cost for the President in failing to have a nominee
ﬂCCpri(:d,B a rational President will consult with home state senators prior to making a
nomination, or even choose from among their proposed nominees. As such, consultation is
not a separate norm, but a natural corollary of the practice of senatotial courtesy.

Secondly, senatorial courtesy can apply to national and regional offices, including
executive positions and Federal Courts of Appeals, with the Senator from the state from
where the nominee harks considered the home state senator. Recent examples of senatorial
courtesy’s apphcation to Courts of Appeals judges chde President Clinton’s nominations
of Barbara Durham to a seat on the Ninth Circuit at the behest of Senator Slade Gorton of
Washington,” and of H. Lee Sarokin to satisfy Senator Bill Bradley of New Jersey. The latter
nominee was confirmed with the help of 14 Republicans, because Senator Bradley had
suppotted Reagan nominees, despite Sarokin being seen as soft on crime and far outside the
mainstreatmn on law enforcement (Washington Times, 1994: pA23). Both Michigan senators
have been using senatorial courtesy to block four nominees from that State to the Sixth
Circuit for more than a year." President Carter’s effort to institute a merit selection for
Federal judges failed, as even amongst Democrats the majority of senators continue to tely

on senatorial courtesy.

# See Moraski and Shipan 1999, 1072, for a good discussion as to why this is likely.

? Dutham eveatually had to withdraw for health reasons.

10 Chair of the Senate Judiciary Commitree, Senator Flateh, at the urging of White House counsel Alberto
Gonzales, bas stated he intends to proceed with hearings nevertheless. However Michigan’s Republican
House membets have expressed concern that instead the President will choose nominees from other states

to (1 the slors (The Hill, 2003),
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Many non-jadicial officers are also subject to senatorial courtesy, such as heads of
departments and offices, including the Justice Department, ' centers such as the Narional
Humanity Center'™ and the National Endowment for the Humaniries,” as well as executive
advisory positions, such as the General Advisory Committee of the Arms Control
Disarmament Agency." Thus there ate two categoties of senatorial courtesy, one that applies
to state-based federal offices, the other to regional or national federal offices. The operation
of the norm for nominations to the two types of offices differs somewhat, a difference
accounted for in the game, but the essential concept 1s the same.

The third aspect of the operation of senatotial couttesy relates to the extent to senatorial
courtesy s respected to opposition and majority party in senators. Farly accounts of
senatorial courtesy suggested the norm was only respected within party bnts. More recent
accounts indicate that senatorial courtesy 1s respected across patty lines (e.g. Chase, 1977: 9-
10). Because the operation of senatorial courtesy is often informal and not recorded, the

details of its operation cannot be known with certainty, but examples are known, such as the

1 For example Walter Dellinger was blocked by Senators Helms and Faircloth as nominee 1 head the Justice
Department’s Office of Legal Counsel (Washington Post, 1993: p254) .

12 For example, Senator Hast of North Carolina is reported to have blocked President Reagan’s nomination of
Williamn Bennett to the Presidency of the National Humanity Centre, but he Jater announced he was satisfied

with the nomination (New York Times, 1981: p60).

For example, Senator Pell of Rhode Island long delayed, but ulumately allowed, President Ford’s
reappointment of Dr Ronald Berman for Chairman of the Natonal Endowment for the Humanities (Wall
Street Jourmnal, 1976: p26).

I

=

Fot example, Senators Wamer and Byrd successfully prevented President Reagan’s nominee of Admical
Zumswalr to the Arms Control Advisory Board, even though the nomination had been unanimously
approved both in commitice and on the foor. The senators objecred to not having been notified of the
nomination, and demanded that the nominatdon be sent back 1o the Senate, to allow them o successfully

invoke senatoria) conrsesy (Washington Post, 1982: pAt4).

16
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Michigan case above, where senatorial courtesy was respected across partisan division both
within the Senate and between the White House and the home state senators.”

Binder, one of the few contemporaty scholars to write 1n detatl on senatorial courtesy,
initially suggesred that, unlike blue slips, senatorial courtesy applies only to members of the
President’s party (2003); but Binder’s mote recent work with Maltzman (forthcoming) found
senatorial courtesy to be sratistically significant across party lines, at least within the first few
weeks of the nomination process. ‘The teason for this inconsistency may be that both of
these articles assume that the Senate tules governing the blue slip process determine the
natute of the norm of senatorial courtesy; instead, senatotial courtesy predates any rule, and
the tule appears to exist as a formalization of the norm., This article shows that the practice
of senatotial courtesy creates self-enforcing equilibria; self-enforcing equilibria can be
broader than the requirement of formal rules, including application across party lines.

In suminary, senatorial courtesy can extend to minority party members, multi-state
offices and include presidential consultation with home state senators. Before continuing, it
1s worth noting what senatotial courtesy 1s not: senatorial courtesy should not be confused
with other related norms. It 1s not simply courtesy among senators. Nor is it the practice of
not opposing the nomination of members of Congress to offices requiring confirmation.
And nor is it the practice of holds, which are suspensions that can be put on any matter,
including a nomination, by any Senator. Holds are sometimes used to delay a nomination so
as to force or prevent some separate action, and lifted once that action is taken (e.g.
Congressional Quarterly: 1988, 376). The current Republican leadership 1n the Senate has

indicated its intention not to continue to respect holds, but has not made such a statement in

5 Most accounts necessazily underestimate the extent thar senatorial conrresy i nvoked, as exercises of
~r

/
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relation to senatorial courtesy.” What remains is to determine when upholding senatorial

couttesy 15 a stable equilibrium,

II. THE SENATORIAL COURTESY GAME

‘The game models both negotiations among small groups of senatots and the exercise of
senatorial couttesy within the full Senate. The starting premise is of differentiated intensity
among the players. The home state senator, who chooses whether to invoke senatotial
courtesy ot not, has the greatest intensity of preferences, and thus the most extreme negative
and positive payoffs, depending on the outcome.” The intensity condition required for
equilibria sustaining senatorial courtesy 1s initially assumed, but later the extent of this
requirement is identified.

Uncertainty as to tenure is captured by the discount factor, 8, that renders later rounds
less important than eatlier rounds of play. * This discounting captures the extent that present

benefits are valued more than the promise of later rewards. For example, a Senator who

senatorial courtesy only become known when they draw conflict

16 In fact the White House 15 reported to have attempted to postpone the battde over nominees by focusing on
nominees likely to have their senators” support (see CNN, 2001). The Senate also changed the blue slip
process to requite both home state senators to object the nominee. This agticle shows thar home state
senators may still he successtul in exercising senatorial courtesy, even with 4 more restrictive rale.

7 This analysts assumes senators are respousive to the constituencies they represent, but electoral, strategic and
substantive considerations can all be caprured by the payoffs without upsetting the relative mtensity of the
home state senators’ preferences.

18 The possibility of any individual senator falling to gain re-clecdon is relevant to their own payoffs, which 15
captured in the & term. But the posaibility of any other senator failing to gain re-election does not affect the
outcome, except where the equilibrium depends on a stmilarity of views anong senators, discussed below,
Once an equilibeium exists, new senators will have the sare expected values as previous senators: the Home
State Senator ia any round does not aced to know the payoffs of any individual senator, only the distdbution
from which senatorial preferences are drawn, As such, every stape of the game s the same, regardless of

S

changes in personnel.
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fears fatlure to gain reclection would have a greater discount factor that a Senator with a safe
seat. Additionally, the discount factor can account for different senators’ expectations over
when a vacancy in their state is likely to arise — consequently, senators from California may
discount less than senators from New Hampshire, as they expect to be the home state
senator sooner due to the sheer number of nominees from California.

T'he players are 2 Hotme State Senator (HSS)!

and non-home state senators, labeled
“voting senators” (V,, V... V). At this stage, the President is not a player. An equal and
independent probability of being HSS in any given round is initially assumed. That is, each
state is treated equally by the President, without favor, and is equally likely to receive a

,

“ Although presidental favor is a strategic consideration reflected in the payoffs of

nominee.
the senators, the game is mutially a game against nature. Once senatorial courtesy is exercised,
HSS needs majority support to succeed in the exercise. If senatorial courtesy fails, the
nominee is appointed. Communication is possible, and complete information, common
knowledge and perfect anticipation are assumed.

The game begins when FISS has exercised senatorial courtesy. The voting senators play
simultaneously. Each voting senator has the strategic set containing the strategies: support
senatotial courtesy (SC) and oppose couttesy (OC), that 1s, voting against ot in favor of the
President’s nominee respectively.

Payoffs are immediately realized at the end of each round. The game is only interesting
in cases when the voting senators must choose between pursuing their own preferences and

supporting senatotial courtesy. That 1s, when FISS opposes the candidate but it is not in the

19

There are always two home state senators, but to rgorously test the limits of senatornl courresy, this game
assutnes only one home State Senator opposes the nominee,

0 pefSy = HES) = 1/n, pr(Sy = V) = (n-1)/n).

19
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4

voting senators’ short-term interests — represented in the stationary game - to suppott
senatotial couttesy. The payoffs for the voting senators for cooperating and defecting ate
normalized at 0 and 1 respectively.

1f a Senator genuinely supports the nominee, she has a strictly dominant strategy of
defecting from senatorial courtesy in the stationary game.” Constructed in this way, the
game creates a worst-case scenatio for the norm of senatorial courtesy, to test its resilience
and to avoid the trivial outcome where voting senatots have a short-term interest in
opposing the nominee.

Figure 2.1 shows the payoffs in the stattonary game with three players, once HSS has
chosen to exercise senatotial courtesy. The payoff for HSS in the stationary game is « > 1, 1f
she gains majority support, p < 0, if she fails. The key question is what do « and § need to be
for senators to have an mncentive to respect each othet’s exercises of senatorial courtesy, in

anticipation of future support of theit own exercises.

Figure 2.1: Payoff Matrix when HSS Exercises Senatorial Courtesy
N
SC QC
SC 10,0, 10,1,
OC| 1,00 |1,1,8

Vi

Where FISS has exercised senatogial courtesy; o > 1; < 0; pavoffs are (V1, V2, HSS)

2 The stationary game 1s 510t a prisoner’s dilemma, because once the home state senator has chosen to exercise
senatoral coutiesy, mutual defection by the two voting senators is the best outcome for hoth players in the

given round, This constitutes a more stringent test than a prisoner’s dilemma would.

20
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ILA RESULTS

The possibility that any voting senator will become HSS in a future sound enables the
current HES to use punishment strategies to elicit co-operation from a voting senatot in the
current round. Here, two classic game theoty punishment strategics are considered: a grim
trigger strategy - cooperate if cooperate, defect forever otherwise - and uses tit-for-tat —
cooperate if co-operate, defect for one round if defect, then cooperate again if cooperate,

In a group of three senators, an equilibrium outcome of supporting senatorial courtesy is
induced by a grim trigger strategy if the discount factor 8 2 3/{o —  + 1), # and by tit-for-
tat if 8 = 3/(w — B ~ 2).% So the requisite patience to sustain an equilibrium supporting
senatorial courtesy decreases as « and § increase; greater intensity supports a broader range
of equilibtia.

When the game is expanded from 3 senators to 100, equilibria become harder to sustain,
This is because the probability of being FISS drops from 1/3 to 1/50, drastically decteasing

the expected value of being HSS in the future. Equilibria supporting senatorial courtesy

2 Derivation: under a grim trigger strategy, the voting senators will then have an incentive to cooperate if the
value of coopetating in the first round plus the value of cooperating in future rounds, discounted petrperually,
is greater than the value of defecting in the first round plus the value of defecting under perpetual
punishments, discounted perpetaally. That is:

w8/(1- 8).1/n 2 1+ 8/(1-8).(a-1)/n + B8/(1- 8).1/n

w0

? Derivation: under a tit-for-tat strategy, the voting senators will want to cooperate if the value of cooperating
in the first round plus the value of cooperating in the second round, discounted for one round, is greater
than the value of defecting in the first round, plus the value of cooperating in the second round while being
punished, discounted for one ronnd, That is:

ad/n e 1+ 8 )/n+58/n

FI8S will alwiys want to cooperate, because it is always trae that the value of perperaal cooperation is greater
than the value of defecting in the fiest round and being puntshed for one round:

ad/n 2z 8.(0-13/0 + BA/n

And the home state senator will always want to punish a defection ag 5.(0-1) /a0 2 0
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requires 8 2 50/ (o ~ B+ 1) for the geim trigger strategy, and 8 2 500 - § - 49) 1f tit-for-tar
is played.

An intensity factor can capture the relationship between « and § that can then be
mapped against the tequisite patience to sustain equilibria where senatortal courtesy is

respected. The ranges of all possible equilibria for these two punishment strategies when o =

a2 . . e R . o p
- B, vatying across all possible discount factors, are represented in Figure 2.2,

Figure 2.2: An Intensity-Patience Relationship, by Strategy
Figure 2.2A: A Three Player Negotiation Figure 2.2B: The Full Senate

300

i
2560
200 4
27 ””” :g? i v e
g 2 150 B Tit-for-Tat (
£ % (;rim Trigger,
100 -
e ! e
A 80 - o e ]
i {
i
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ToeT e o7 o NN N N N
Patience

Patience

The minimum intensity requited to sustain an equilibrium exists when legislators are
infinitely patient: 8 = 1. As can be seen in Figure 2.2A, in a small group negotiation, if
legislators are infinitely patient, @ and -B only need to each be greater than or equal to one,
that is each value needs only equal the difference in value for voting senators between
defecting and cooperating. This positive result does not depend upon infinite patience:
equilibria for both strategies tequire an intensity factor up to 4 whenever 8 22 Y2, So for any

reasonable level of discounting, senators need only value influencing their own state’s nest

HThis could be constructed for any intensity factor and is not dependent on o equaling -B.

o]
e

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



nomination as much as four other nominatons for senatorial courtesy to be followed. This
first result 18 a positive beginning for explaining the senatorsal courtesy norm, as for small
groups the intensity condition may require only equal value being given to one’s own state.

As Figure 2.2B dllustrates, when senators try to convinee the full Senate to respect and
exercises Senatotial courtesy, the conditions for success on become more stoingent. Using
the incumbency advantage as a proxy for likely senatorial discounting of the value of future
norminations, when 8 = .9, the value to HSS of 2 successiud exercise and the cost of fatlure
cach have to be almost one quarter of the sum total of the difference in utdlity for all the
voting senators between defecting and cooperating when a grim trigger strategy 1s played, ot
almost half the sum total when tit-for-rat is played.

While 1t is possible to have equilibria that support the norm of senatorial courtesy in the
full Senate in the worst-case scenario, where 99/100 senators suppost the nominee, the
equilibtia require stringent intensity conditions. Support for the norm under these
citcumstances may seem unlikely: if 99 senators support a nominee, will respect for HSS’s
view, ot fear of HSS’s retaliation, be great enough to overcome such popularity? So while
equilibtia can be found to support senatorial courtesy even under these adverse conditions,
the limits of the norm have been identified: the senatorial courtesy fails when the intensity
condition is not met.

In practice, such stringent conditions do not normally apply, as the above analysis is the
worst-case scenario of 99 senators supporting the nominee. It 15 possible to capture a tore
realistic characterization of the conditions and exercises senatorial courtesy would have to
meet in practice by using party as a proxy for ideological division over nominees. While

suppott for senatorial courtesy is not strictly tied to party, party can be used to represent
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ideological division. This allows for an approximation of how difficult it is for a home state
senator in an ideological minority to successfully invoke senatorial courtesy.

Since World War I, party division in the Senate has ranged from a 50-50 to a 36-64 split;
the average margin was 12.4. As can be seen in Table 2.1, on facing an average ideological
divide, senators only need to care up to twice as much about their own state’s nominations
as other state's nominations. Fven on the strongest partisan division the Senate has bad in
the modern era, 2 margin of 32, senators need to care less than three times as much about
their own state’s nominations. Even with intense discounting, the intensity requirement
temains below four. While party is not a perfect proxy for ideological position, these figures
Hustrate that senatorial courtesy can be expected to be quite robust even under strong

partisan division,

Table 2.1: Requisite Intensity Factor, Using Party as a Proxy for Nominee Support

Average partisan division (12) Maximum margin (32)
Grim tr;gsgger Tit-for-tat™ Grim ”ﬁi?ger Tit-for-tat™
strategy strategy

Minimuam

intensity factor 0.04 1.77 0.97 2.44

(=1

Intensity factor

with incumbency 0.76 1.90 1.04 2.49

advantage (8 = .9)

é“_‘f“}f“‘y factor if 1.77 2.91 244 3.91

% From footuote 210 6 2 (25/11 /(@ ~ 5 + 1).
 Prom footnote 22: 8 2 25/ (1la ~ 115~ 14)
PR Z 250/ (28 4+ 1)

W52 25/ (9 - 98 - 17)
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This is not to supgest that senatotial courtesy determines the fate of all nominees: some
nominees are exceptionally salicat to many senators, as the public battle and filibuster of
Miguel Estrada recently illustrates.” Binder & Maltzman’s (forthcoming) findings suggest
senatorial courtesy is very effective in the weeks following a vacancy, but lengthy
nominations come to be dominated by other dynamics of the selection process. This makes
sense: nomination periods are likely to be lengthy when numerous senators have strong
feelings about the notunee, and the senatorial courtesy intensity coudition will not be met.
Nevertheless, in the majority of nominations senatorial courtesy is determinative, and these
low intensity factors explain why. If most scnators are moderately patient and cate more
about having a veto over pominees from their own state than the outcome of between one
and four other nominees not from their state, then there exist equilibria where senators
respect the norm of senatorial courtesy.

It is unlikely that ts a minimum winning coalition will form that will undetmine these
results. Although a strategy of cooperating only within a coalition of 51 senators strictly
dominates the strategy of cooperating with all senators, literature on coalitions suggests that
senators favor universalist coalitions (e.g. Wemngast 1979). When senatorial courtesy is placed
in the broader context of other senatorial interactions, a minimum winning coalition
becomes hard to sustain because senatorial preferences may be heterogeneous over different
issues. If thete 1s a perfect cotrelation between senators’ views on nominations and other
issues, a minimum winning coalition would leave itself highly vulnerable to turnover

changes. If correlation between issue preferences is low, senators expect to need to form

2 See Binder (2003 for examples of fadure of senatorial conrtesy.
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different coalitions on other topics, and so gain from universalism. Uither way, a minimal
winning coalition respecting senatorial courtesy would not be effective in the long run.

The difference in the equilibria achieved in the three player game and the full Senate
game illustrates that as the size of the chamber increases, sustaining an cquilibrium where
senatorial courtesy s respected requires the absolute value of the payoffs to HSS increasing
dramatically relative to the payoffs of the voting senators. Consequently, all other things
being equal, senatorial courtesy and other like notims become harder to sustain in a large
chamber than a small chamber. We could predict, then, that norms ate likely to be more
influential 1n the Senate than the House. Many accounts have made empirical claims that this
is the case in the ULS. Congress (sce ¢.g. Matthews 1959); this model shows that these
differences are likely to be systematic,

Additionally, these results mdicate an effect of the incumbency advantage: the higher
senators’ expectation of reelection, the lower senators’ requisite intensity of preferences
needs to be in order for senators to be willing to engage in logrolling behavior.

More broadly, these results have implications as to when legal regulation of norms is
appropriate. There may be more need to regulate the effect of norms on small groups than
on large groups, as smaller groups are more conducive to the development of collusive
norms, such as anti-trust activity.

The conditions for equilibtia supporting senatorial courtesy have been established. The
next section examines the effect of the exastence of senatorial courtesy on which candidates
are nominated and confirmed, and in doing so reveals who is advantaged and who is

disadvantaged by its operation.
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I THE COMPLICATION OF THE STRATEGIC PRESIDENT
The President has three means of influencing the Senate in advice and consent nominations,
Firstly, he has gate-keeping power: he has the choice to nominate ot not nominate a
candidate, and if he chooses not to nominate anyone, no other actor can do so. As such, he
1s the agenda setter, and enjoys all the advantages that position entails (see Baton and
Fetrejohn, 1989).

Secondly, the President has the ability to choose a nomunee who reflects his own
ideological position, but this power is subject to the need to gain confirmation. The
President will choose the candidate closest to his ideal point who will gatner the support
required for confirmation. In the absence of senatosial courtesy, the pivot point for
successful confirmation is the median senator; but with senatorial courtesy, if the norm
operates prospectively as discussed, every candidate not endorsed by HSS will be vetoed,

»

and the President will ultimately be forced to nominate HSS's favored choice. If the intensity
factor 1s satisfied, HSS can expect senatorial support vetoing any nominee up to the point H,
her ideal point. So H replaces M as the televant pivot once the intensity factor is satisfied.”
So the President’s nomination power is subject to the limits of the pivotal vote, whether that
is the Senate median or HSS. This changes the equilibtium, i.e. the President’s feasible choice
of nominees who will receive confirmation.”

Thirdly, under some circumstances, the President has power to determine who is HSS in

a given tound. As discussed in section 1, there are two types of nominations subject to

W For more on the theory behind how a veto allows a pivotal vote to tealize his or her ideal point, see Kyehbiel
(1998); for evidence that senatorial courtesy operases this way in practice, see e.g. Corwin (1939): 25,
Goldman (1997).

M Note that this is necessarily a simplified model, and other players may be mfluential, such as committee

chairs (see Binder & Malmman, forthcoming), and the filibuster pivot (see Krehbiel, 1998) .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



senatorial courtesy: those for multi-state federal offices and those for single state federal
offices. For national and regional offices, the President can sometimes choose which state to
draw a notmuiee from. In these cases, the President makes two cholces in the one action: as
well as choosing an actual candidate, who can represent any point on or beyond the
ideological spectrum of senatorial preferences, he effectively chooses which two of the
hundred senators are the home state senators i any round.

The following section represents how the equilibrium candidate varies with different
distributions of preferences between the President, the median senator and the home state

senator, and different status quos in the absence of a nominee.

ITLA. Comparative Statics of a Full Senate and a President
To assess how a successful exercise of senatorial courtesy affects the type of candidate
nominated by the President and confirmed by the Senate, this model is tailored for a multi-
judge panel, although vatiations may be possible for other positions. The multi-judge foram
is used because 1t provides a meaningful status quo: without a nomination, the ideological
make-up of the bench will be that of the status quo in the absence of a new nominee. Again,
full information and anticipation of othet players” moves is assumed for all players.

The method used in this model follows that initiated by Weingast and Moran (1983),
further developed for open-rule chambers by Ferejohn and Shipan (1990) and generalized by
Krehbiel (1998). The home state senator, the median senator and the President are
represented in a one-dimensional Euclidean policy space. Preferences are assumed to be
monotonic within that space. Figure 2.3 illustrates one distribution of preferences, for an

example position of the status quo.
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Figure 2.3: Preferences of Players

i | l I | | 3
H(P) HQ) H SQM@ P M M(Q)

H 1s the position of the home state senator, M is the position of the median senator, P is
the position of the President. The statas quo {8Q) is the average ideological position of the
relevant bench in the absence of 4 new nominee, All players are indifferent between a
nominee at the point SQ and no nomination being made.” All players are assumed to care
only about the ideological position of the nominee and to be unconcerned with the
practicalities of the operation of the judictary, for exarple whether the judiciary is
understaffed.”

M((Q)) is the point to the right of M when the status quo 1s on the median senator’s left
(and vice versa) that the median senator regards as indifferent to the point SQ; likewise M(P)
is the point of indifference for M on the opposing side of P. Similarly, H(Q) is the point of
indifference to SQ for H, and H(P) is the point of indifference to P for F. Note that
symmetry does not need to be assumed.

The significance of the indifference points is to determine the boundaries of the
President’s power of nomination. Player 1 prefers anything in the range 1(QQ) to SQ; for
example in Figure 2.3, faced with a dichotomous choice, M will tolerate any point as far right

as M(Q) in favor of SQ.

2 This model does not inchude expectations of changes in the administration, which could undermine

senatorial indifference hetween the status quo and no nominee being confirmed.

it
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The policy space represents a continuum relevant to the players, for example liberal-
conservative. Three cases are considered, varying which player lies between the other two
players on the ideological continuum, where H=M<P, H<P<M and P<H<M. The opposite
ideological distributions are merely inversions; consequently, the three cases examined
represent all possible permutations of positioning between the three players.

For each case, the equilibrium outcome is considered under both a system with and
without an exercise of senatorial courtesy; this makes an assessment of the effect of
senatotial courtesy possible. For each case, the continuous functions of the equilibria

mapped on the range of possible status quo are summarized.

Case L H<M<DP:
In the absence of senatorial courtesy, when the status quo is to the right of the President, the
median senator prefers the President’s nominee. But the President can also have his ideal
nominee supported when the status quo is to the extreme left, as long as P < M(Q).
However between M(P) and P, the President, anticipating the median senator’s indifference
function, will nominate a candidate at M(Q), such that median senator 1s always indifferent
between the candidate and status quo. So without senatorial courtesy, the equilibrium
outcome is M(Q)"* if P > M(Q), and P otherwise. Invetsely, but by the same logic, in the
range M < QQ < P, the equilibrium outcome is SQ. The President only has to alter his choice
of candidate to satisfy the median senator when the status quo is close to the point M.

With senatotial couttesy, the results are identical when the SQ 2 M; but when $Q < M

the results are radically different. When the status quo lies between H and M, the home state

3 Recent years have seen extended judicial vacancies, suggesting this is a reasonable assumption for courts

D

other than the Supteme Coutt.
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senator will veto any nominee to the right of 8Q, 4s she prefers no nominee to 4 nominee in
line with the President’s preferences. So as 5 moves to the left of M, the equilibrium
outcome moves away from the President, rather than toward his preferences, as it did in the
absence of senatorial courtesy. Lo the left of H, as the distance between H and H(QQ)
increases, the equilibrium outcome once again approaches P, giving the President greater

latitude in nomination.

Figure 2.4: The Effect of Two Contrasting Status Quo in Case 1

S,
f‘jl ’ *A,,Wm—.,—..—m,,,.w X . XA:
| ]
s I ! I
H M M@Q), | P
sQ, 5Q,

T'wo examples are illustrated in Figure 2.4. While at SQ,, between M and P, the outcome
1s unchanged, at SQ,, between H and M, the equilibrium outcome moves from X, = M(Q),
to §; = 8Q,. The results for the continuum of possible status quo case 1 distributions are
summarized in Figure 2.5.

Figure 2.5 summarizes the results for the continuum of possible status quo case
distributions. The x-axis represents one possible posttion for each player, and the y-axis
indicates the equilibrium outcomes (a player’s movement left or right of within the
parameters of the case changes the angle of the equilibrium lines, but not their general
nature). The figure maps the equilibriom outcome for cach possible status quo. In the

absence of senatorial courtesy, every point to the left of H results in an equilibrium outcome

¥ Which will equal 2M - 5Q if M’s prefetences are symmetrical.

3
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of P’s ideal preference, but with senatorial courtesy the equilibrium ourcome ranges between
P and H, approaching H as the statas quo approaches H. If the President did not need the
advice and consent of the Senate at all, all equilibrium outcomes in each case would be a

hotizontal line at poit P.

Figure 2.5: Continuum of Equilibria for Case 1 for all Status Quo Positions

P , o Without SC
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Position of the Status Quo

Case 22 H<P<M:

In this situation, without senatorial courtesy, at any point SQ < P the median senator prefers
P to 8Q, so P 1s the equilibrium. When P < SQ < M, these preferences are reversed and the
equilibrivm outcome is SQ. However when M < 5Q), the median senator is indifferent
between M(QQ) and SQ, so the President will nominate M(Q) if P < M(Q) and P otherwise.
With senatorial courtesy, the results are inverted. H(P) < SQ <0 P results in equilibria
tracking FI(Q);” but when $Q > P, the home state senator prefers P. The results for the two

continua of equilibria of possible status quo are summarized in Figure 2.6.

3 Q) == 2H ~ 8¢ under symmetry.
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Figure 2.6: Continvum of Equilibria for Case 2 for all Status Quo Positions
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Case3: P<H <M:
When SQ < H, the equilibria achieved are identical with and without senatorial courtesy.
However when H < 8Q < M, without senatorial courtesy, the median senator prefers the
status quo to the President’s nominee, and so the equilibria is SQ. However in the same
region, the home state senator prefers any point to the left of H(Q). As such, the equilibrium
outcome with senatorial courtesy 1s H(Q) if H(Q) < H(P), and P otherwise. When H(P) <
SQ < M(P), the equilibrium outcome is M(Q) without senatorial courtesy, and P with
senatorial courtesy. The results for the continua of equilibria are summarized i Figure 2.7.
The variation in the continua of equilibria found under the two conditions shows that
senatorial courtesy can dramatically influence the type of candidate nominated by the
President. Consequently, the refinement this model provides of the median voter model
should render more accurate predictions of presidential candidates in advice and consent

nominations.
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Figure 2.7: Continvum of Equilibria for Case 3 for all Status Quo Positions
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This analysis also indicates which players are advantaged and disadvantaged by the
existence of the norm of senatorial courtesy. For distributions equivalent to case 1, the
existence of senatorial courtesy harms the interests of the President. The current battle over
judicial nommations is analogous to case one scenarios: a rightwing President faces a
moderate median;” the President’s choice of nominees is being blocked by a more liberal
veto point, in this case a filibuster of 45 senators. As can be seen in Figure 2.5A, the range of
equilibria under senatorial courtesy in this type of case 1s equal to or further away from the
President’s preferences than the range of equilibria without senatorial courtesy.

In case 2, the President’s fortunes depend on the distribution of status quos and the
relative space between the players, If the status quos were distributed symmetrically around
the ideal point of the President, case 2 would overall be neutral in effect for the President:

when the President 1s closer to the median senator, he prefers not to have senatorial
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couttesy, but if he is closer to the home state senator he 1s i fact advantaged by the norm.
But symimetry is an unreasonable assumption here. As such, the effect of senatorial courtesy
in case 2 distributions s neutral on expectation but is variable in application.

In case 3, in contrast, the President 1s consistently advantaged by the existence of
senatogial courtesy for any point between P and M(Q)), and neutral beyond those points. All
equilibrium candidates between H and M(P) are further from the median senator’s
preferences than in the case without senatorial courtesy. Returning to the example of the
contemporaty administration, as characterized above, to take advantage of the effect of
senatorial courtesy when the President has a choice of nominees among more than one state,
the current President has to choose nominees from States whose senatots ate more right-
wing than the median senator. Assuming party accurately reflects ideology, the existence of
senatorial courtesy means that the President can draw the equiibrium nominee closer to his
ideal point by nominating a candidate from a dual-Republican state.

Overall, the median senator’s preferences are less represented under a system of
senatotial courtesy than without the norm. This 1s an expected result, and explains the need
for threats of tetaliation or promises of reciprocity modeled in the initial game. It is easy to
conclude that on expectation of an equal probability of the three distributions, the President
is overall neither advantaged nor disadvantaged by senatorial courtesy. This alone is contrary
to the intuitive conclusion that an extra veto mechanism on the President’s nominations

would harm the President’s interests. But in fact, the results are stronger than a conclusion

3 Thus was clearly true for the Jast Congress, as illustrated by the change of power caused by Jim Jeffords’
switch; now the median will be either Jeffords or the most moderate of the 51 Republicans, depending on

who the home state senator is.
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of neutral effect: when it comes to filling multi-state federal offices, the President can
actually be advantaged by the norm of senatorial couttesy.

If the President has the flexibility to nominate candidates who inspire preferences like
those lustrated in cases 3, or a mixture of cases 2 and 3, he will achieve the confirmaiion of
candidates closer to his preferences than he would mn the absence is senatotial courtesy. To
be advantaged by senatorial courtesy, the President only needs to choose candidates from
states that ate closer to his preferences than the median senator is.

The President’s strategic power in relation to circuit courts nominations is somewhat
limited due to another nogm that seats in any circuit are traditionally reserved for specific
states. The power of this norm 1s uncertain: on occasion, both senators and presidents have
overcome this constraint. In the casc of the blocked Michigan nominees mentioned above,
Senators Levin and Stabenow threatened to extend their blockade to all six vacancies for the
Sixth Circuit, not just those typically reserved for Michigan. When North Carolina’s Senator
Helms continued to block all of President Clinton’s African-American candidates to the
Fourth Circut, Clinton eventually nominated Roger Gregory from Virginia during recess.
This breach of the reserved seat norm did not receive strong senatorial backlash; in fact,
when the Democrats took over the Senate, President Bush was pressured to nominate
Gregory permanently. These cases suggest that presidents may have some leeway in mixing
up appointments among states within circuit courts, and so senatorial courtesy could render
the President advantaged, not just neutral, for Court of appeals seats also.

If the President cannot overcome the expectation of circuit court vacancies being filled
by nominees from particular states, then the President will be unable to take advantage ot
this strategic mechanism. Then for circuit courts, like district courts, the President will be

neither advantaged nor disadvantaged; on expectation, the effect of senatorial courtesy is
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neutral from the President’s perspective. Additionally, for other multi-state seats, such as
executive positions, the President may still be able to take advantage of the existence of
senatorial courtesy by favoring case 3 nominecs.

In fact, this analysis understates the Prestdent’s ability to manipulate senatorial couttesy
to his advantage. So fat, this analysis has modeled a single continwun, salient to all players.
As mentioned, exercises of senatorial courtesy can be entirely idiosyncratic: consequently,
senators may invoke senatorial courtesy due to a personal dishike of a nominee. Senatorial
courtesy’s history steros from patronage, and senators may have an interest in it controlling
nominations within their states, to reward their supporters and check their opponents. These
diosyncratic and personal concerns can be considered a second axis, with greater distance
from the senator’s ideal point representing the extent of the senator’s personal animosity to

the nominee. This is llustrated in Figure 2.8.

Figure 2.8: Senatorial Preferences in Two Dimensions
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The oval in Figure 2.8 represents H’s indifference range in two dimensions. Fven if H
can gain support for a nominee at her ideological wdeal point (N}), H still prefers any
nominee within the oval to Ny, and is indifferent between N and N,

In most cases, the President and the median senator are is likely to be indifferent along
the y-axis, as this axis is personal to HSS. Consequently, the President can use the y-axis as
leverage against the senator, to pull the equilibrium outcome toward his own ideal point. As
such, the President has an additional strategic advantage when senatotial courtesy is driving
the nomination process than without it. This analysis applies for any status quo, and
consequently buttresses the results above.

This analysis has revealed mechanisms the President can exploit senatorial courtesy to
systematically bias the process in his favor. Consequently, not only does the repeated game
of senatorial courtesy overcome the disadvantage for voting senators i supporting the

norm, converting their opposition to support, overall the President is also advantaged.

CONCLUSION

Given the institutional importance and the political contentiousness of advice and consent
nominations, any factor that has a striking etfect on the outcome of such nominations
deserves close scrutiny. Senatorial courtesy has been shown in this article to potentially have
such a dramatic effect, yet it is an under-analyzed mechanism of mnfluence. Until now, a
thorough explanation of why senatorial courtesy is supported systematic exploration of the
conditions under which it operates, and a means of predicting its effects has been lacking,

The expectation of futute reciprocity or retaliation i a repeated game explains why
senatorial courtesy perststs. As long as there 18 an adequate difference in the intensity of
preferences between when a senator is the home state senator compared to when she is not,

equilibtia supporting the norm can be sustained even under quite adverse conditions. Those
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challenging conditions include all senators possessing a dominant strategy of defecting from
the norm, a low probability of being home state senator in any round, and coalitions of
senators with shared preferences who could benefit from partial defection from senatotial
coustesy.

None of these factors prevent the persistence of the norm, however the level of
opposition to a nominee, the size of the chamber, the probability of being home state
senator and the consistency of ideology of any coalition can vary the point of equilibria.
Consequently, these factors can influence the formation and persistence of senatorial
courtesy and other like norms. So the results indicate what factors can be manipulated by
constitutional crafters or institutional reformers wishing to encourage or limit the formation
of similat informal rules.

Senatorial courtesy alters the range of feasible nominees the President will nominate and
the Senate will confirm. The consistent direction of this change is away from the preferences
of the median senator. This result was to be expected, and the mechanism of reciprocity and
tetaliation in the game accounts for how this bias does not undermine senatotial support for
the norm. The mote surprising result is that even though it provides another veto point on
presidential nominations, overall the President is not disadvantaged by senatorial courtesy,
and is advantaged if he chooses nominees from states whose home state senators are closer
to his preferences than the median senator is.

To be complete, spatial models of the nomination process need to factor in the
possibility of an exercise of senatortal courtesy, and so should include the home state senator
as a potential veto point. Failuge to do so cannot be defended by equating or replacing the
median senator with the home state senator. By definition, the position of the median

senator lics 10 a moderate position within the Senate. In contrast, the home state senator can
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lic anywhere on the spectrum of senatorial ideology, including extreme outliers. Thus a
complete model of the nomination process should include the home state senatot as a veto
point. While senatorial courtesy can be excluded from models of the nomination process for
the sake of parsimony, its operation must be recogmzed as an important clement of the
NOMINALION Process,

Throughout this game, all players have been assumed to have full information and
petfectly anticipate the future course of play. Consequently, because senatorial courtesy has
been shown to be robust, it follows that the President will anticipate such support for any
exercise of senatorial courtesy, and so will nominate a candidate within the feasible range of
nominees dictated by the home state senators’ preferences. On this logic, senatorial courtesy
should never be exercised in the first place. This may explam why open contflict over the
excrcise of senatorial courtesy is seen only rarely, as compared to the number of advice and
consent nominations made, and compared to other forms of controversy in relation to those
nominations. Of course the fact that some conflicts do arise means that mistakes are made,
players lack full mformation or players fail to anticipate in every case. The assumptions made
hetein, and consequently the results found, are unlikely to exactly mirror reality; no doubt
complications could be added to improve the accuracy of this representation, however this
atticle provides at least the beginnings of a systematic model of the important influence of

the norm of senatorial courtesy on highly salient political nominations.
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CHAPTER 3

THE JUDICIAL SIGNALING GAME:
HOW JUDGES SHAPE THEIR DOCKETS
ABSTRACT

In contrast to the iraditional wisdom, judges are not passive receivers of their

agendas. Instead, many judges attempt to shape their dockets by encouraging

potential litigants to bring particular cases. This encoutagement takes the

form of judges signaling thew own positons on an issue as well as their

colleagues’ expected support. This process is modeled as a signaling game,

with both separating and pooling equilibria resulting. The existence of

pooling cquilibria is of particular interest, as it indicates some judges

misrepresent the chances of success of a case in order to induce desired

legislation.

INTRODUCTION
Unlike the elected branches of government, the Judiciary is institutionally constrained
from initiating policy. This does not mean that judges have no control over their own
dockets, While judges depend on litigants to initiate litigation, judges encourage potential
litigants to bring particular cases. Judges have private information of the expected outcomes
of future cases as they know their own position and have inside information on their
colleagues’ positions; consequently judges can credibly signal the prospects of success of a
given case. Signaling includes a judge volunteering comments in a speech that an as yet to be
appealed decision of lower court is constitutionally unsound, or a majority opinion including
obiter dicta suggesting that the author would provide the swing vote to the dissenters under
different circumstances. This information constitutes signals which may convince a litigant
to bring a case, and so allow the judge to shape the law on that topic.
The notion that judges signal the outcome of future cases in order to actively shape their

dockets stands in sharp contrast to the tradittonal view of judges as passive disinterested
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tecipients of cases hrought before them by independent patties (e.g. Provine, 1980: 7). Once
cases are brought, certiorari and other powers not to hear provide some discretion,” but the
traditional view holds that judges have no other mechanism to seck a case on an issue on
which they wish to shape the law.” Most contempotary court scholars recognize that judges
have an incentive to shape their agendas, but fail to sertously consider how judges use signals
to induce the cases they seek.

This paper provides a systematic account of how judges shape which cases ate brought
before them, by transferring thetr private information regarding the cases’ potential for
victory. Tt uses game theory and economic equilibtiom concepts to establish what
equilibrium outcomes occur under judicial signaling. As well as showing how and when
signaling occurs, this analysis reveals an important tesult: that under certain conditions,
judges have an incentive to misrepresent the chances of success of some cases.

The degree of ditectness of judicial signals 1s constrained by mores of judicial
citcumspection, which limit judicial communication to the public. This particularly applies to
communication regarding the prospects of potential litigation, because the Rule of Law
tequires that cases not be prejudged. Judicial indications of support for a position, therefore,
can only occur in a imited number of forums and generally must be implicit or abstract, and
thus without guarantee. How, then, can litigants distinguish between genuine signals and
cheap talk ~ that is, potentially false signals? In this paper, I show that two primary factors
determine the reliability of judicial signals: first, the level of alignment between judicial and

litigant interests, and second, the cost of signaling.

3 More than half of State courts of fast resort have certiorart-like exclusion powers - see Baam (1977).
3% This debate 15 nospanvely significant, as an ncapacity to shape thetr agenda limits judges” ability to push

their own political interests, and so justifies the lack of jndicial accountability in a democratic system.
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Signaling oceurs in two classes of cases. In the first, judges want to hear cases only if the
position they support is ultimately successtul. Then, the interests of the judge and the litigant
arguing that position are fully aligned. Consequently, there is a full transter of mformation, as
any judicial signal is reliable. In the second class of cases, judges also want to hear cases even
if they cannot gain majority support for their position. This is because judges sometimes
seek vehicles to shape the law, either through their own persuasiveness, or by giving
prominence to the issue in the hope of raising public awareness and pressuring other
decision-makers. While the class of the public who support the same position may benefit
from such action, the mdividual litigants” benefit from this publicity is likely to be
outweighed by the enormous cost of an unsuccessful htigation. Consequently, in the second
class of cases, there 1s only partial alignment of mterest between judges and litigants who
support the same position. In this second class of cases, judicial representations are
sometimes reliable and other times not.

Judges have to decide whether to signal, and whether to signal honestly or falsely, and
how overtly to signal. The results of the game show the optimal strategy for these three
decisions, for two types of judge: those facing winning and those facing losing cases. With
low credible signaling costs, pooling equilibria occur, in which both types of judge signal a
winning case and litigants cannot distinguish between them, With credibility only satisfied
by greater signaling costs, separating equilibria exist in which each type of judge signals
truthfully and the litigant can differentiate between the two types.

To explore what signaling conststs of in the judicial context, section 1 presents somne
instances of signaling. Section 2 introduces more formal signaling concepts and spells out
the assumptions in the signaling model. Section 2 also uses the existing agenda setting

literature to assess the empirical merit of the game’s signaling assumptions. Section 3
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i

presents the game and fts implications. The game models judicial choice over a continuurm, of

endogenously determined signaling options.

1. JUDICIAL SIGNALING THEORIES AND EXAMPLES
This paper proposes that judicial espressions constitute signals of what litigants can
expect from potential future cases. This section highlights some examples of signaling from
the Supteme Court’s 2002-2003 year. Signaling could be illustrated by drawing from cases
from other courts and other 5-{(;:21173;‘“’ the number of cases discussed here within the limits of
one year and one court suggest that the practice is signiticant.

Dissents are, among other things, an obvious form of signaling. Alternative theories are
unable to fully explain the phenomenon of the dissent. A published dissent is not an attempt
to convince the majority of theit error - this could explain circulated dissents, but by the
time of publication, such an effort has been lost. Alternatively, dissents have been explained
as unsuccessful threats: judges circulate dissents in an attempt to coerce the majority away
from their position (Epstein and Knight, 1998). Under this theory, publication is necessary,
or else future threats would not be credible. But the damage which undetlies the threat is
ptesumably harm to judicial legitimacy, which applies equally to the dissenter as to members
of the majority, thus rendering the threat non-credible. And since every judge has an interest
in the legitimacy of the Judiciary, dissents are difficult to explain as criticism for their own
sake. Yet judges occasionally harshly emphasize their displeasure when it is clearly too late to
influence the decision, for example by reading their dissents aloud from the bench, or

extravagantly damning their colleagues. For example, Justice Scalia recently awarded “the

¥ Though signaling will be more influential when practiced by higher courts than courts of first instance, as
signaling and primanly delineates the boundaries of law and policy questions,
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Prize for the Coutt’s Most Feeble Effort to fabricate™ evidence of the majority’s argument in
one case (Atkins v. Virginia (2002): 347).

All of these elements are explicable if dissents are interpreted not as offequilibtium
gamesmanship ot poor-losership, but instead as strategic attempts to establish a feasible
alternative future majority. The purpose of providing this alternative 1s to suggest that futusre
decisions need not necessatily artive at the same conclusion, This theory explains the
existence of highly critical atracks on majority opinions, such as the emphatic example above,
despite the value placed on judicial circumspection. For if dissents are signals, these signaling
efforts are holstered by assertions of the weakness of the precedent being forged.
Establishing the weakness of the majority’s case supports any claim of a possible future
contrary outcome, and thus encourages litigants to bring the cases individual judges seek.

Other forms of judicial expressions can also be signals to litigants of anticipated
outcomes, including majority opinions. One example 15 the June 2003 case of Federal
Election Commission v. Beaumont, in which a corporate contributor unsuccessfully
challenged a longstanding ban on corporate electoral contributions. This decision constituted
a tich opportunity for justices to signal the type of argument that would be most persuasive
in the pending September 2003 challenge to McCain-Feingold campaign Act. As one
commentator noted, McCain-Fetngold law supporters “were quick to derive
encoutagement” from Beaumont, as Justice Souter’s majority opinion repeatedly emphasized
the need for “deference to legislative choice” in campaign finance (New York Times, 2003:
p20).

Concurrences can also constitute signals. In the same case, Justice Kennedy stated in
concurrence that corporate contributions can be regulated more closely than corporate

expenditures. But he stated: “were we presented with a case i which the distinction between
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contributions and expenditures under the whole scheme of campaign finance regulation

were under review, 1 might join Justice ‘Thomas’ [dissenting] opinion” (Beaumont, 2003: 1-2).
This is a common judicial strategy.™ Tt is a means of signaling potential future grounds for
differentiation, with the purpose of encouraging current losets to continue to pursuc this
field of liiganon.

Judicial signaling is not limited to published opinions. Other forms of judicial expression,
such as bench opinions, speeches, arsticles or books can perform a similar function. In March
2002, the Fedetral Appeals Court in the Ninth Circuit ruled that requiring students to tecite
the Pledge of Allegiance was unconstitutional as long as it contained the phrase “one nation
under God” (Newdow v, UL.S. Congress). The following January, while the case was on hold
pending further review by the same court, Justice Scalia gave a speech in which he discussed
the case as an example of a misinterpretation of the Constitution by lower courts. Justice
Scalia went on to provide arguments to support his position (CNN.com, 2003). Six months
after Scalia’s speech, an appeal was filed to the Supreme Court in the case.

The main implication of this discussion is that judges use signals to encourage particulat
cases. They do this by indicating both their own receptivity to hear a particular case and the
likely futute prospects of any case. Having established that judges use signals, the next
important issue is whether these signals are reliable, or whether judges could falsely signal.

It may seem antithetical to all accepted notions of the judicial role that judges would
mislead the public in order to promote their own agendas. Yet even unusually stark judicial

signals have been followed by incongruous results. The Supreme Cowt’s 2002-2003 series of

# Hor another recent example, see State Farm v, Campbell 123 8. Ce. 1513 (2003) in which Justice Kennedy,
wiiting for the Court, repeatedly emphasized that in this case, which inteoduced a new limit on panitive
damages, there was only economic harm and not physical harm, implying that a different resalt may atise in

physical damages cases (as 1524-1525),
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death penalty cases provides a notable exatnple in which cases brought following unusually
direct encouragement were nevertheless ansuccesstul,

In Atkins v. Virginia (2002) the Supreme Court held in a 5:4 opinion written by Justice
Stevens that executing mentally retarded criminals was cruel and unusual punishment
prohibited by the Highth Amendment. Justice Stevens stated that a comparison to execution
of juvenile offenders was telling (footnote 18 at 315). Two months later, when the Supreme
Court rejected an application for a stay of execution by a juvenile defendant, Justice Stevens
issued what was considered an unusually forthright public statement {see ¢.g. New York
Times, 2002). Referring to Atkins, Justice Stevens wrote that “since that opinion was written,
the issue has been the subject of further debate... Given the apparent consensus that exists...
I think it would be appropriate for the court to revisit the issue at the earliest opportumty”
(Paterson v. Texas, 2002). Justice Ginsburg, with whom Justice Breyer joined, made a similar
statement and joined Justice Stevens. Two months later, the court denied a writ of habeas
cotpus for a juvenile offender facing the death penalty (In Re Stanford, 2002). This failure
was unsutptising, given that Stanford arose from original jurisdiction, under which cases
seldom succeed. Despite the failure of the second attempt, this case was encoutaging to
death penalty opponents because Justice Souter also joined Justice Stevens’ dissent, which
explicitly called for an end to that “shameful practice”. Yet two months later, the court
rejected without comment an appeal for review from a juvenile offender (Hain v. Mullin,
2003).

There are at least two possible alternative explanations for the outcome of this seties of
cases other than that the judges were falsely signaling: the judges may simply have been
mistaken as to their chances of success, or gambling that the public nature of their

statements may have put pressure on a judge to switch sides. It 1s impossible to prove
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judicial intent in any given case, but the rest of this paper argues firstly, that judges generally
know their colleagues likely positions, secondly, that judges bave an incentive to lie in certain
circumstances, and thirdly, that the variation in the exstent and cost of judicial signals can be

systematically explained.

I1. AGENDA-SETTING AND SIGNALING

There 1s a growing literature on the agenda-setting powet of the Supreme Court,
BExamination of the Supreme Court’s discretionary power over the grant of certiorari has led
to recognition that the Court has the power to shape its own agenda, and in doing so, to
influence the political focus of the nation. This literature is highly valuable, dlustrating the
strategic processes Supreme Court judges undertake in making decisions as to which cases to
decide, but there 1s a dearth of analysis of judicial signaling actions,

One exception is Peter Linzer’s analysis of certiorart (1979). Linzer assessed what can be
inferred from justices ‘going public,” as well as from judicial silence, and a number of other
potential signals (1979: 1304). The other notable exception to the literature’s lack of
contemplation of the possibility of judicial signaling is testimony from judges that Petry
collected, suggesting that judges send out signals to “invite cases.” One Justice states that if a
judge wants to hear a case in a certain area, “hje says something [in an opinion] that might
indicate that the court would be willing to hear a case which brought up certain issues. We
say this 1s something that we are not deciding here, but that it is something that the Court
might want to tesolve... T think generally that people are sometimes aware of what a justice
might be intetested 1 (Perry, 1994: 213). Another judge concurs, suggesting that the notion
that the Supreme Court is a reactive institution which has to wait for cases to come to it

“may exist more in theory than in practice” (Perry, 1994: 212).
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Despite this direct evidence, even the litetature which explicitly contemplates strategic
judicial behavior seldom considers judicial signaling. Consequently, this strategic literature
strugples to provide an explanation as to why judges ever vote to grant certiorari for a case
when the side they support 1s expected to lose. While some authors simply assume this never
oceurs (e.g. Epstein, Segal and Victor, 2002: 404), a majority of judges studied by Boucher
and Segal sometimes grant certiorard to cases they then vote to affirm (2002: 832). This result
is only irregular if 1t is assumed that judges” strategic analysis 1s limited to the short term.
While many authors have recognized that judges act strategically, their focus has largely been
on short-term strategy: how judges ensure their favored outcome in any given case. For most
studies, an assumption of judicial focus being short-term is implicit (e.g. Baum, 1977: 16), for
others it is explicit {e.g. Epstein and Knight, 1998: 18).

There is no reason to assume that judges have such a myopic focus, particularly for
judges with lifetime tenure. Judges may seek to have the capacity to set the law of the land
(or state or tegion), and be willing to sacrifice their interest in a given case to find a vehicle to
direct the development of the law. While Boucher and Segal begin their article: “it is now
common... to view Supreme Court justices as policy-minded decision makers,” they, and
other scholars who have studied strategic judicial action, nevertheless have failed to consider
the possibility that judges may look beyond the immediate facts of any given case to long-
term strategic goals. This game models one such possible strategy.

While the agenda-setting literature is not on point, the empirical studies that literature
contains are useful for assessing the reliability of the assumptions required to be made in a
judicial signaling garme. Section 2.2 s by no means a comprehensive literature review, but

rather the section draws out elements relevant to this topic and useful in devising a model of
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judicial signaling. Before analyzing the agenda-setting literatare, it is worthwhile introducing

the essential concepts behind signaling models.

ILA Signaling Analysis

Feonomics has been used in analyses of a range of legal ssues; an entire ‘law and economics’
literatare has developed (see e.g. Newman). However this literature has Jargely limired itself
to applying full information market theory.¥ There is a powerful realtm of economic analysis
devoted to predicting behavior under conditions of incomplete information, or uncertatity.

The question of how judges can induce patties to bring particular litigation judges seek is
one of incomplete information. Judges are privy to ‘mnside information” not available to
litigants, both as to their own and their colleagues’ likely positions on an issue. While
interested spheres of the public analyze patterns of judicial behavior to predict judicial
outcomes, such conclusions are inferential and unreliable, compared with judges’ own
expectatons of how their colleagues will vote. As Caldera, Wright and Zorn succinctly put it:
“judges deal with the same issues and a small number of individuals year after year, so
knowledge about preferences is both easier to obtain and more likely to be accurate.” (1999:
551)

Under conditions of mncomplete information, there can be a market advantage for some
informed parties to disseminate information to uninformed parties. That information 1s only

valuable to the uninformed parties if the information is reliable, and so effective

4 Thete are notable exceptions, such as analysis of divergences of information i paraes” search for, and
presentation of, evidence for tral - see Daughety and Remganum (20003 and analysis of information
available to parties but not available to, or vesifiable by, a court — see Bated, Gertner & Picker (1994),
Typically, even such studies which do consider uncertainty, however, model the asymmetry of information
between parties, or else when they consider judges, the mdges ace the less informed, rather than the more

informed, player.
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dissemination often requires authentication.™ This dissemination and authentication process
is best modeled as a signaling game.

In the judicial signaling game, judges are like sellers, and litigants are like buyers, Litigants
have to decide whether to expend the resources on the good, litigation, in ordet to gain the
utility of a winning case. A judge who wishes to hear a particular case is selling the prospect
of success. Of the judges who wish to hear a case, any judge may be one of two types: those
with a high-quality good, Le. 2 winning coalition, and those with a low quality good, i.e. no

support or only minority support. Thete are also two classes of cases: cases where a judge

&
only wants to hear the case is the side he or she supports will win, and those the judge may
wish to hear even if the side they support will Iose. The second category could apply when
the judge seeks a vehicle to express views ot agitate for change. Any judge secking to hear a
case even if the side they support will lose has a motivation to claim the goods are high-
quality even if they are not. The suggestion that judges have an incentive to lie is a highly
contentious statement,” which is ultimately be proven in the model; but for the meantime,
let us assume it is possible.

If judges can be long-term strategists, as argued above, they may sometimes be willing to
sactifice the outcome of a given case in favor of shaping the future direction of the law, for
example by having a vehicle in which to write a strong dissent. Hssentially, the two types of
cases reflect two different orderings of judicial preferences. In the first class of cases, judicial
preferences are:

Hear the case in which the supported side wins

1.
2. Do not heat the case
3. Hear the case in which the supported side loses

42 Tnformation can be made credible through costdy signaling, reputation costs, competing groups making the

same message, the other party independently checking, and threats of verification.

Lk

B One of the few articles to consider the possibility of judicial guile is Ulmer (1978: 903).
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The utility of judges supporting position A 15 confluent with the utility of litigants
arguing position A. As such, each judge wants to reveal as much of their private information
as they can within the limits of judicial circumspection, but does not have an incentive to
send false signals to either type of potential litigant. Signaling still takes place and leads
automatically to full revelation."

In contrast, in the second class of cases, judicial preferences reverse the second and third
ordering, While the ulity of judges sopporting position A is correlated with the interests of
litigants arguing position A, there is a divergence of interests between these two players
when position A is 4 losing one. This 15 essentially because, unlike the litigant, the judge has
two aims: to see the position he or she favors supported by a majority, and to find
appropriate vehicles for statements he or she wishes to make. The judge may be willing to
promote the second aim at the expense of the first, The litigant, in contrast, is only
concemed with the first. The difference in preferences explains the full alignment of
interests between the judge and the litigant supporting a particular side 1n the fitst case, and
only a partial alignment of interest in the second class of case.

In order to encourage litigation of cases they wish to hear, judges can send signals to
potential litigants indicating they have a winning coalition. Because litigation is the sort of
good that consumers cannot determine the value (i.e. the outcome) of prior to expending the
costs of the litigation process, signaling is a particularly apt form of inducement to litigate
(see Nelson, 1974: 752). Both types of judges can signal a winning coalition, but the costs of

providing such a signal differs for judges with a coalition and those without.

[l alignment of interests has been modeled by Gilligan and [Krehbiel (1987); the unresticted amendment
model would be equivalent to a full alignment of fnterests between judges of litigants. The uninformed patty

gets their ideal preference. Sce also Potters and Van Winden (1992),
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High quality sellers genceally have a lower marginal cost in signaling, than do low qualiry
sellers. If sellers and buyers repeatedly interact,” high-quality sellers develop a reputation of
high quality, and so the marginal cost of signaling activity is lower (Hirshleifer & Riley, 1979:
14006).

‘The negative correlation between quality and cost means that high-quality sellers can
afford to send signals which low-quality sellers cannot afford. 1f litigants only believe that a
judge has a winning coalition if they observe very costly signals, judges with a winning
coalition may be able to use such signals to distinguish themselves from their low-quality

mimics. The conditions under which the outcome may occur ate explored in the game.

11.B The Agenda-Setting Literature and the Judicial Signaling Game Assumptions
Applying signaling analysis to judicial agenda setting requires making a number of
assumptions. Fitstly, judges act strategically; secondly, judges draw utility from the outcome
of cases; thirdly, judges have knowledge of the likely outcome of future cases;* and fourthly,
litigants consider signals justices send when deciding whether to litigate. Although the
agenda setting literature seldom addresses judicial signaling, it does encompass a different
aspect of strategic judicial behavior, and so 1s helpful assessing the reasonableness of these
four signaling assumptions.

Judges acts strategically when they make forward-looking decisions which “maximize

their payoffs given their beliefs about the outcomes of subsequent decision nodes” (Caldera,

45 With repeated dealings comes value in reputation, but signaling can be effective even in non-repetitve
markets - see Spence (1973 355).

4 In this game, judges are modeled as having perfect knowledge of their colleagues” future behavior, but
uncertainty could be added without substantally changiog the results — see Austen-Smith and Wright (1992).
Thus an assumption of perfect knowledge does not need to be defended, only an assumption of some private

knowledge of other udoes” probable behavior.
2 ) 1
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Wright and Zorn, 1999: 554). To do so requires anticipating the expected actions of other
players, and devising responses in accordance with those expectations. This may involve, for
example, taking an action contrary to the judge’s immediate preferences, to achieve a long-
tetin goal of to prevent the judge’s least preferred policy outcome occutring (see e.g. Fpstein,
Segal and Victor, 2002: 404; Epstein and Kaight, 1998: 13).

Thete is disagreement in the literature over the extent of strategic judicial behavior,” yet
numetous studies have found substantial theoretical and empirical evidence of some level of
strategic behavior by judges in agenda setting (see for example Schubert, 1962, and Epstein,
Segal and Victor, 2002, respectively). This strategic behavior can take a number of different
forms, such as bargaining or threats to publish dissents (Epstein and Kiught, 1998: 58).
Additionally, studies have found strategic judicial behavior in non-agenda setting situations
(see e.g. Eskridge, 1991). So there is considerable evidence to support the first assumption
of strategic judicial action.

Judges having an interest in, and gaining value from, the outcome of cases is
fundamental to the logic of strategic agenda setting. Judges sometimes feel strongly about
the outcome of issues before them, as 1s apparent from judicial interviews, some judicial
opinions, speeches and other sources.* Judges also sometimes care strongly about which

. . 49 . . . .
cases come before them, as is clear from dissents from cert.™ In his extensive interviews

# See e.g. Boucher and Segal, who argue the extent of straregic behavior varies by individual justice. (1995:
836). Also compate Caldeta, Wright and Zoxn who argue that judictal agenda serting is particularly “fectile
soil for strategic manipulation” (1999: 550) with Perry (1994), who argues that judges deciding every case
strategically would be institutionally overwhelming to the Judiciary, and so outcome-focused behavior s the
exception vather than the wule.

# For examyple i the recent Supreme Court case Lawrence v. Texas (2003), Justice Svalia vead his dissent aloud
from the bench, erophasizing his displeasure.

#® Discussing how this practice has become morte common, Justice Stevens wrote: “Oue chagactetistic of all

opinions dissenting from the denjal of certiorari s magifest. They are totally unnecessary. They are examples of the
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with judges and their colleagues, Perry (1994) found that while judges most commonly
exercise jurispradential thinking, there ate some cases that judges care strongly about. In
those cases, judges exercise an outcome-focused mode of judicial analysis, asking whether
the side the judge supports will win on the merits, whether the case 15 a good vebicle to
achieve the outcome they desire, or whether a better case is in the pipeline (Perry, 1994: 278).

In addition to judicial statements, judicial interest 1w the outcome of cases can also be
inferred from judicial behavior, Epstein and Knight found evidence that judges decide
whether to grant certiorari on the basis of whether a case will be decided in accord with their
policy preferences. Strategic judicial actions to ensure such accord can take the form of
defensive denials ~ refusing to take a case the judge may wish to hear, out of an expectation
of being unable to garner majority support — and aggressive grants — taking a case that may
not warrant review because the judge calculates it may be good for developing a doctrine
(1998: 80).

Judges have the benefit of conference discussion and less formal conversations, as well
as a day-to-day interaction with their colleagues, to develop private knowledge of their
colleagues’ proclivitics. A number of studies have provided evidence that judges have
foreknowledge of their colleagues’ future outcomes, but this evidence is necessarily

indirect.”® For instance, studies have found that judicial decisions depend on the level of

purest form of dicta, since they have even less legal sigoificance than the orders of the entire Court which, as M.
Justice Frankfuster reiterated again and again, have no precedental significance at all” (Singleton v. CLR. (1978):
at 944-945). The lack of legal sipnificance of the practice supports the argument of its informational effect,

3 This s a faitly standard assumption in imperfect information models (see e.g, Rothschild and Stgliva, 1970;

632). It 15 alse an assumption made by scholars studying the courts (see e.g. Hpstein, Segal and Victor, 2002:

s

oy

420); however some assume the opposite (e.g Baum, 1997:17). One of the few studies to challenge this
notion is Krol and Brenner, but arpuably their resules actually support the hypothesis that judges consider

their colleagues’ likely actions. OFf the three hypotheses relating to this topic that they rest, two are supported

£l

(&3]
:
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support judges expect from other members of the court (e.g. Boucher and Segal, 1995: 832),
implying some level of forcknowledge. Brenner found “clear and unambiguous™ support for
his hypothesis that when there are four votes for certiorar, affirm votes are associated with
higher success rates than denial votes (1979: 651). These findings show both that judges can
accutately anticipate their colleagues’ likely actions, and so their own chances of success, and
that judges’ own actions vary with their likelthood of casting the pivotal vote, That 1s, the
study provides evidence to support each of the first three signaling assumptions.

The final assumption is that htigants consider judicial signals when weighing the decision
of whethet to bring litigation, Hven if judges did not know their colleagues” pending
positions, judges definitely possess some private information: their own vote, Pursuing
litigation is a gamble, with high costs and uncertain payoffs. Any information a litigant
teceives from a judge as to his or her chances of success are factored into the litigant’s
decision whether to litigate or not.” To take an example, in death penalty cases, the litigant
has little to lose in pursuing every tight of appeal, and so judicial signals have minimal effect
on a defendant’s decision to pursue litigation. But advocacy groups may need to be more
discriminating. A signal that the Supreme Court 1s amenable to atguments that the death
penalty should not apply to a particular class, such as juveniles or the mentally retarded, is

likely to result in a number of such cases being presented by advocacy groups opposed to

by the evidence, and the one which is not i fact relates to predicring the bebavior of uncertain judges only
(1990: 338).

5 Justice Sealia noted the effect of the expectation that the Supreme Conrtwas likely to rule in the Atkins case
that the death penalty was cruel and unusual when applied to retarded defendants. He stated that “the mere
pendency of the present cases has brought us petitions by death row inmates claiming for the fiest time, after

multiple habeas petitions, that they are retarded” (Atkins (2003): 353-354).
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the death penalty, This conclusion has been supported by empirical studies (see McGuire
and Caldeira, 1993: 718; Baitd, forthcoming).”

Given this, in an era of litigant groups, such as the NAACP, who in aggregate are ready
and willing to bring cases on almost any contentious view, judges can significantly influence
their own agendas by utilizing methods of shating their private information. The following
game examines whether a judge with a partial alignment of preferences with a potential
litigant has an incentive to mislead the litigant, and how that incentive shapes the actions of

judges in such a scenatio.

III. THE JUDICIAL SIGNALING GAME

Players: This game models two interlinked actions: the decision of a Judge (]) on a
multiudge panel as to what sort of signal to send to potential litigants; and the choice of a
potential Party (P) as to whether to pursue a legal action ot not, given such signals. We are
considering a Judge and a Party who each support the same position.

A simplified representation of the game, with only one judge and one litigant, is
represented in Figure 3.1, however the model accounts for multiple players.

Play: The outcome of a given case can be represented as being determined by nature,
reflecting the fact that litigants do not know the outcome of cases before they decide to
pursue litigation. Even though the Judge votes on the outcome of the case, the draw by

nature can be seen as occurring after the Judge has formed a definite opinion on the issue.

5 A counter-argument is that litigants may not be able to interprer such signals, however Nelson showed that
consumers of signaling information do not need 1o assess the information intelligeaty for the model to wazk
(1974: 751). At any rate, advocates are experts who can be expected to interpret judicial signals on liigants'

behalves.

L
e
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Figure 3.1: The Judicial Signaling Game

jw -~ C), 1-C;

- O - (,:(S), 0 e (‘:NL
Signal range

i~ C(8),1-C,

NLit. .
Signal tange 0--C(5),0-Cy,

The game is modeled with the signaling Judge as one of two types: a winning type (JW),
who faces a case in which the side they and the litigant support will win, or a losing type (J1),
whose prefers side will lose. JW gains utility from the case being heard and won by the side
he ot she supéorts (Jw)s J1. gains utility from the case being heard and lost (j,). The Judge
faces a signaling choice on anticipation of how his or her colleagues will vote, based on the

private information each judge has by virtue of his or her position.”

5 For coutts with random distribution of judges, the models still applies but the signals will be discounted in
proportion to the probability that the signaling judge will appear on the relevant bench.

For inferior courts, 1 major issue regarding agendas is the potential for forum shopping. While this model
may apply to forum shopping, particularly if courts are in competition with one another over certain issues,
forum shopping is not the focus of this paper.

In the Federal courts, parties have an antomatic right of appeal. This need not undermine the signaling
process. A party may be uncertain whether to expend the resources in pursuing their appeal, and thus rely on
signals from judges as to thelr anrenability to the party’s case. Also, advocates may use judicial signals to
determine whether they are best off expending their resources in judicial or other forms of issue
development, to choose the best timing for a case, or 1o detenmine the best vehicle for advocating theie

chosen issue,
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A poteatial liigating Party (P) does not know whether their case will win or lose, but has
an ex ante belief of the undetlying probability of the case succeeding: o = the independent
ptobability of a Win; 1 — « = the independent probability of a Loss. The Party can update its
expectation of success based on the signal it receives from the Judge. Thus the Party is a
Bayesian updater.

While the Judge may know the distribution of all the potential parties” ex ante
probabilities of litigating, it is unrealistic to assume that the Judge knows every individual
Party’s ex ante probability of litigating. The orthodox assumption in signaling games is that
the more informed party, the Judge, has perfect knowledge of the Party’s ex ante probability
of litigating, even when there are multiple potential parties. Consequently, the Judge can
petfectly anticipate how the Party will act in each game. The perfect knowledge assumption
drastically curtails the possible outcomes; unique equilibria result, but this outcome is based
on artificially restrictive parameters. To combat this limitation, this paper’s model relaxes
one assumption of common knowledge: while the judge is also a Bayesian updater, his ot her
information is updated probabilistically. This has the dual advantages of making the game
more realistic and the assumptions less restrictive.

An example llustrates the order of the play of the game: in the death penalty series of
cases, while writing the majority opinion in the retarded defendant case (Atkins), Justice
Stevens sent a signal encouraging litigants to bring a juvenile defendant death penalty case.
Subsequently, such litigation was brought (Patterson and Hain) but failed despite the

encouraging signal from the majority.

Payoffs:
Party: The last move is made by the Party. The Patty has the choice of litigating (lit) ot not

litigating (NL). If the Party litigates, a win has positive utility, the value of which is
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notmalized at utility = 1, a loss at utility = 0; either way, this is reduced by the cost of
litigating (CC;), which represents attorney chatges, coutt fees etc. If the Party chooses not to
litigate, there are no legal costs, but the Party bears the cost of not pursuing their legal case

(Cy); for example this could be the Party’s cost of bearing its own damages.

Thus the Party’s payoffs are:
Up = {1 — C_ if litigate and win
{0 — C, if litigate and lose
{0 — Cn if not litigate
(where 1 - Cy > 0> ~Cy > ~C))

Judge: After Nature moves, the Judge observes the inevitable outcome of the case. The
Judge gains positive utility from both a winning case being litigated (j,,) and losing case being
litigated (j; ), although more from a winning case (i > j;). The Judge gains nothing if the case
is not lidgated. The Judge incurs a cost of signaling (Cy), the extent of which is determined
by the level of directness of signal and whether the Judge sends a true or false signal
(discussed below).
Thus the Judge’s payoffs are:
Uy = {jw — Cs(.) if litigated and wins

{i. — Cs(.) if litigated and loses

{0 — Cs(.) if not litigated

(where jw > jL> 0%
Signaling Costs: The Judge has a continuum of signaling options, including sending no signal.

Knowing whether the case is a winner or a loser, the Judge makes two decisions within the

5% Both jw and Ji, ate positive, as we are looking at the cases where the judge wants to hear the case regardless of
its vutcome. As such, by the definition of the game, both values are exogenous and provide positive utility to

the judge.
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one action: the judge decides whether to send a true or false signal; and the judge deades
how direct to make the signal. Both choices affect cost as both are tied to judicial
reputation.” Firstly, the signaling Judge beats the cost of signaling, increasing with the Jevel
of ditectness of signaling activity: this cost encompasses such factors as the forum in which
the signal is given, including the size and type of the audience; and how overt the signal is.
This cost is due to judicial reputation resting on lack of prejudgment: any signals of 1atent
regarding future cases are costly to this aspect of reputation. Secondly, the Judge beats an
additional cost for signaling falsely. In the judicial arena, even though signaling is costly for
both types of judges, judges who repeatedly signal falsely will develop a reputation of
unteliability, or worse, dishonesty; consequently, while a judge with a losing case can signal a
winning case, the cost of doing so is higher than for a judge who actually has a winning case.
Judges choose whether to send a false or true signal, and how direct to make the signal;

consequently costs are endogenous.

Choice of Actions:

Party: given the signal obsetved, the expected utilities to the Party of litigating and not
litigating are: “

EUp(Lit|Sw) = Pr(W|Sw)—~CL

EUp(Lit]S1) =Pr(W|Sy)-C.

EUp(NL) =~ Cn

Judge: given the Judge’s Bayesian expectations of whether the Party will litigate, the expected

utilities of the Judge of signaling at some level 5=5* in each state of nature are:

EUL(S™, JW) = jw.Pr(Lit.|S*) — C(S*)
EUL(S*, JL) = jL.Pr(Lit.|S*) - C(S*)

3 Signaling costs can arise through other mechanisms, such as checking and fining by the nninformed party -

see Austen-Smith and Wright (1992),
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‘That is, each type of judge’s expected utility is the sum of the expected atility from the case
being litigated and the expected utility when the case is not litigated. The former component
equates to the utility of hearing the case minus the cost of the signal, multiplied by the
Party’s probability of litigating, which is contingent on the signal. For the latter component,
there 1s no positive utility gained, only the cost of the signal muluplied by the Party’s

probability of not litigating, contingent on the signal.

Equilibrium Concept: As this is a signaling game, the equilibrium concept used is
Perfect Bayesian Fuilibrium (PBE). This requites that players’ actions atre best responses,
beliefs are consistent with actions and vice versa, and that players Bayesian update whete
possible.

"The relationship between expected judicial utility and a continuum of signaling options is
represented in Figure 3.2.

Figure 3.2:  Probability of Litigation, Judicial Preferences and Perfect Bayesian
Equilibria as a Product of Signaling Cost

Probability of
Litigation

Pr(lit)

Pr(liy®

Pry? ...

P 1:{1’1@1 ]

Signal (s)

bmin
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Figure 3.2 represents the Party’s probability of litigation (Pr(lit)) as a product of the Judge’s
signaling level (8) for each type of judge. Thus the s-axis represents the Judge’s strategic
choice and the y-axis represents the fudge’s expectation of the Party’s strategic choice. This
enables the possible equilibria to be graphed; the separating equilibrium 1s represented by
two single dots; the pooling equilibria are represented by the solid black line bounded by two
dots (discussed in detail below).

Figure 3.2 also represents the preferences of each type of judge. These preferences are
tepresented by indifference curves, in which points above and to the left are favored to
points below and to the right. Bach judge is indifferent to all points along each of their own
indifference curves, labeled Jy, Jw™ and J;. Ji¢" is concentric to [, representing higher utility.
i, 1s JLs indifference curve that rans through the origin; it reaches Pr(lit) = 1 at signaling
level S, This point S, is significant, as it will be shown that this is the maximum level of
signaling that will be seen.

Both types of judges’ indifference curves are monotonic: the expected probability of
litigation is always increasing with greater signaling. Thus the Judge’s indifference curves are
convex: mote explicit signaling is less likely to be cheap talk.” JW has a less steep
indifference curve than JL, which captures the difference in their marginal benefits (j; < jy):
for the same increase in the probability of litigation, JW can afford more costly signals that
JL can. The single crossing property holds.

Judicial utility is a product of the probability of litigation and the benefits to the Judge,

conditional on the outcome of the case, minus the cost of signaling. With no signaling, each

3 In Figure 2, the relationship is graphed as convex, but it could he rescaled as linear; the mportant element is

monotonicity.
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type of Judge’s uttlity is the respective wtility each would receive if the case is litigated,
multiplied by Pr(lig¥, the ex ante probability of litigation,

Prlity* 1s the ex ante probability that the Party will litigate with no meaningful
information as to the type of the Judge. This is exogenous and so can be any level, but the
level determines which equilibria exist. Consequently, Figure 3.2 graphs two possible Pr(lit)*s,
Prit)' and Pr(lie)®. Pe(lit)’ lies below the point Pry,’ Pr(lit)’ lies above. Pry” is the requisite ex
ante probability of litigation the Party must possess for the winning type of judge to be
indifferent between signaling at level S, and not signaling. It is proved below that the
relationship between Pr(lit)* and Pt determines whether some of the equilibria exists.

Below, three hypotheses are made and proved, which together fully describe all of the
possible Perfect Bayesian Equilibria (PBE). Hypothesis 1 15 that a separating equilibrivin
exists with the losing type signaling at (0,0) and the winning type signaling at (S,,,,1); this 18
not contingent on the position of Pr(lit)*. This result means that there is always an
equilibrium outcome where litigants can differentiate between judges with the winning cases
and judges facing losing cases. Hypothesis 2 is that the position of Pe(lit)* relative to Pty
determines whether pooling equilibria exists: if Pr(lit)* < Pry’, no pooling equilibria exist.
Practically, this means that the prior probability that the Party will litigate in the absence of
any signal determines whether signals reveal whether the case is a winner or a loser.
Hypothesis 3 is that if Pr(li)* 2 Pry", a range of pooling equilibria exist between (0, Pr(lit)?)
and (8, Pr(lit)?), where Sy’ is the winning maximum level of signaling the winning type of
judge will tolerate if the probability of litigating remains at Pr(lit)>. That is, if the ex ante
probability of litigating is adequately high, a range of equilibria exist in which it is impossible

to tell honest judges from dishonest judges.
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Together, these three hypotheses describe all the possible equilibria. In summary, there
can exist both pooling and separating equilibria. With pooling levels of signaling, as signaling
increases the probability of litigation stays constant at Pr(lit)*, but the expected judicial utility
decreases because of the increasing cost of the signal. The highest level of signaling that will
be seen is 5, This is because even when Pr(lit) = 1, 16 =5, EU(J)) =], ~ C6,.0) = O Le.
the costs of signaling outweigh the benefits J1. gains from the litigation being heard. AtS

TWs utility jumps to jy — C(8,;,), because Prlit) = 1; the Party litigates because it knows that
only the winning judge can afford to signal, and so the signal proves the case will win, Since
BU(S=0, L) = BU(8=8,,,, 1) = 0, it is assumed that J1. will choose 5=0 over §=5,. |

As Figure 3.2 shows, BU(S, ;,, W) = 0; it 1s still worthwhile for the winning judge to
signal at this level.

The litigant is unwilling to litigate at all if the he or she believes the judge is a losing type.
As such, if a separating equilibrium exists, the requisite signaling level at which the party can
be cettain of distinguishing between the types must be S, because this is the point at which
it is no longer profitable for the losing type of judge to signal so as to be inseparable from A
the winning type. This leads to the first hypotheses: a separating equilibrium exists with the

losing type of judge (JL) signaling at point (0, 0) and the winning type of judge (JW) signaling

at (S 1)-

Hypothesis 1: A separating PBE exists with JL signaling at (0,0) and JW signaling at (S_,, 1),
for any Prlit)*.
Proof:

Let S* be some S: 0 < 8* < Syin
If P believes Pr(L] S<Smin) = 1
and Pr(W| SzSp) = 1
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Then:

EUS=0, L) =0

EUAS=6% L) =0.J. - C(8" <0
EU(S=Smin, L) = 1.Ji —~ C(Smin) <0
then pr($=0, L) = 1

And:

EUS=0,W)=0

EU(S=8*, W) = 0.Jw ~ C(S*) <0
EUS=Smin, W) = 1.dw — C(Smin) = 0.
then Pr(5= Smin, W) = 1

Then:

Pr(8=Snin, W) = 1

So Pr(W|Smin) = 1

and Pr(lit|Smin) = 1

In words, this proof shows that if the Party believes that any signal below S indicates a

s
losing case, then JLs utility 1s maximized by not signaling, and JW’s utility 1s maximized by
signaling at S ;.. This confirms the Party’s beliefs, and so JL not signaling and JW signaling at

S,min 18 a Petfect Bayesian Equilibriam.

Hypothesis 2: If Pr(lit)* < Pr,’, no other PBE exists.

Lemma 1: 1f Prlit)* < Pry,’, no Pooling PBE excist between the range (0, Pr(kit)*) to (S, Prilit)¥).
Proof:
Let S* be some 5: 0 < S* < S
If P believes Pr(W|S>0) = a
and Pr(W|S=0)=0
Then:
EUS=0,1)=0
EU,(8*>0, L) = J.Pr(lit)* -~ C(S*) > 0
Then pr(S=0, L) =0
And:

66

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



EUHS*>0, W) = Jw.Pr(it)* ~ C(8%)

which can be seen from Figure 3.2 is less than EU(Smin, W) = T.dw —~ C(Smin)
So pr(S=8mn, W) = 1

And pr(Lit.|S<Smn) = 0

This proof shows that if the Party believes that not signaling reveals the judge as having a
losing case, JL. will signal at some level 5% greater than zero but less than S, But in this case
JW can maximize from his or her utility by signaling at § . Then the party will not believe
any signal less than 5, comes from a judge with a winning case, and so will not litigate
unless it sees a signal of at least this level. Consequently, no Perfect Bayesian pooling

equilibrium exists in this tange when Pr(lit)' < Pry”.

Lenmma 2: If Prlit)* < Py, no sqparating PBE exist between the range(0), Pr(lit)*) to (..., Prilit)*).
Proof:
Let 8% be some S: 0 < §* < Spin
If P believes Pr(W|Sz8*) = 1
and Pr(W|S<8") =0
Then EUyS*, L) =J..1-C(S") >0
Then Pr(S=5*, L) =1
And so Pr(W|Sz8*) # 1

This establishes that if the Party has alternative beliefs to those in the lemma 1, believing
instead that any signal equal to or greater than §¥ guarantees a winning case, then the losing
judge has the incentive and capacity to deviate from the equilibrium and signal at level S*,
This undermines the Party’s beliefs and so no separating PBE exists between the range (0,
Prity*) to (S, Prdin®).

Combining hypothesis 1, lemma 1 and lemma 2, when Pr{i)* < Pry’, the only PBE

which exists is a separating equilibrivm with JL signaling at (0,0) and JW signaling at (5, 1)

miny 7
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Hypothesis 3: If Pr(lin* > Pry", pooling PBE exist between (0,0):(8y"), Pr(li)®) only.
Note: S, is the maximum level of signaling at which JW is willing to pool with J1., such that
the Party litigates with probability Pe(lit)’. At 8"+, JW prefers to signal at S, and be
differentiated from the losing type. Sy is the point which the J;" indifference curve running
through S, insects with the Pr(lit)* line.
Lemma 3: If Prilit)* > Pry’, (0,0) is a pooling PBE.
Proof:
Let 8* be some 8: 0 < 8" < Sy
If P believes Pr(wW|S<Smin) = a
Pr(Wl SgSmin) e 1
Then:
EU(8=0, L) = J_Pr(lit)*
EU,(S=S8*, L) = J_Pr(lit)* — C(S*)
EU(S=8min, L) = 1.1~ C(Smin) < 0
So pr(S=0, L) =1
And:
EU4(8=0, W) = Jw Pr(lit)*
EU(S=S*, W) = Jw Pr(lit)* — C(S¥)
EU(8=Smin, W) = Jw.1 = C(Smin) < Jw Pr(lit)* — C(5*)
because Pr(lit)* > Ju’°
So Pr(5=0, W) = 1
Then pr(lit].) = Pr(lit)*
If the Patty believes that signaling at S, guarantees a winning case, but signaling below this
level could emanate from either type of judge, then both JL and JW masimize their utility by
not signaling, because the Party will still litigate with the ex ante probability Pr(lity*. Then the
Party’s ex ante beliefs are rational and the Party’s probability of litigating will not vary from

Pr(lity*. So when Prlie* > Pry”, (0,0) is a pexfect Bayesian pooling equilibria.
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The nexst step shows that this analysis holds for anything in the range (0,0) to (8,
Prliey®).

Lemma 4: (5% Pr{lit)*) is a pooling PBE.
Proof:
Let 8" and 8" be some S§'s: 0 < 7 <8* < § < By
if P believes Pr(L|8<§*) = 1
Pr(W|8z8* = a
Then:
EUyS8=8") = 0.J.~C(8")
EU(8=8%) = Pr(lit)*.J, - C(8%)
EU, (8=87) = Pr(lit)*.JL — C(8") < Pr(lit).J. ~ C(S*)
So pr(S=8*, L) = 1

The same analysis holds true for a Judge facing a winning case, once again because Pr(lit)* >

Pr,’, from which it follows that:

EU(Smin, W) = Jw.1 = C(Smin) < Jw Pr(lit)* — C(8*) = EU4S*, W)
Then for P:

Pr(W|S*) = a
And Pr(Lit.|S*) = Pr(it)*

If the Party believes that signaling less than some level S* reveals a judge as a losing type, but
that signaling above this level does not guarantee the judge is a winning type, then both JW
and JL will maximize their utility by signaling at exactly level S*. This is consistent with the
Party’s initial beliefs, so signaling in the range (0,0) to (Sy", Pr(lit)*) is a range of Perfect
Bayesian Pooling Equilibria. This means that, subject to their ex ante beliefs, litipants are
unable to differentiate between judges signaling in this range.

All that remains to be proved is that signaling in the tange (8", Pr(li)*) to (5,,,1) does

not support any PBE.
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Lenzma 5: (87, Prli)®) to (S,,,1) is not a separating PBE,
Proof:

Let 8™ and §' be some $'s: 0 < §™ < 8y’ < & < Sy
if P believes Pr(W|$=8") = 1

and Pr(W|8=8") = ¢

then pr(Lit.| 8=8") = 1

Then:

EUyH8=S", L) = 1.J, ~C(&)

EU8=S", L) = Pr(li)*.J.~ C(§")

Figure 3.2 shows that 1.J.— C(8") > Pr(lit)*.J.~ C(8")
So pr(S=S", L) = 1

If the party believes some signal between Sy and 5, guarantees a winning case, then J1.’s

- W niin ¢ é‘) 3 +
utility is maximized by signaling at that level. Then the Party will not believe that the signal
guatantees a winning case, and so the equilibrium fails,

Lemma 6 shows this result is true for other initial Party beliefs.

Lemma 6: (S, Prlit)¥) to (S,,,1) is not a pooling PBE:
Proof:

Let S" be some S: Sw’< S’ < Smin

If P believes Pr(W] S’) = a

and Pr(W|Syin) = 1

Then:

EU,(8=S8"), W) = Pr(lit)* Jw—~ C(S")
EUy(S=Smin, W) = 1.dw~ C(Smin)

From Figure 3.2, Pr(S=Smn) = 1

So Pr(W| $=8) = 0

If the Party believes any signal above 8, guatantees a winnet at any signal below S is non-
determinative, JW’s maximum utility is achieved by signaling at S, This s inconsistent with

the Party’s beliefs and so the equilibrium fails.
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Lemma 5 and lemma 6 together show that no Perfect Bayesian Equilibriam exists
between the signaling range (Sy") to (S,,). Combined with lemma 3 and lemma 4, hypothesis
3 is proved, and consequently a range of pooling equilibria can exist, providing the ex ante

probability of litigation is adequate.

Implications:

The first result of note is that the model indicates what the upper bound on the level of
signaling is. Signaling will not occur beyond 5,,;,. 5.5, 1s the threshold beyond which it is not
worthwhile for the losing type to signal; consequently, litigauts” beliefs do not test on an
expectation of signaling beyond this point, and so winning types also have no incentive to
signal beyond S,

The position of S, is determined by the losing type’s indifference curve: S is the point

at which the ], indifference curve running through the origin intersects with the Pr(lit) = 1

line. This yields the fitst comparative static: the steeper the J, slope, the lower S, 1s. This
result is intuitive: the more costly it is to lie, the easier it is to differentiate between winning
and losing judges.

The second result is that when Py’ > Pr(lit)*, no pooling equilibria exist. This has
considerable normative implications: if the ex ante probability of litigation is adequately low,
losing judges do not have the ability to mislead potential litigants as to their chances of
success.

The third result, however, is that when Pry,” < Pr(lit)*, a range of pooling equilibria exist,

and so the problem of losing judges being able to mislead litigants reappears, with multiple

equilibria supported by a range of signaling options.
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The relationship that determines whether pooling equilibria exist depends firstly on the
ex ante probability of litigation. This factor Is entitely exogenous, and depends on such
factors as the resources the potential litigant possesses, and their perceived chances of
winning, ptior to any signaling.” The second factor is the point Pr,’, which is determined by
the combination of the position of 5, and J", the winning type’s indifference curve that
runs through S, . The conclusion that the existence of pooling equilibtia depend on the ex
ante probability of litigation and the point of indifference for the winning type of judge
yields two more comparative statics: firstly, the lower S,;, is, the higher Pry” is. This in tarn
makes it less likely that pooling equilibria exist. Combining the first two comparative statics,
the more costly false signaling 15, the less likely any pooling equilibria can exist at all.

The third comparative static is that the steeper the winning type’s indifference curve is,
the lower Pr,’ is, and so the mote likely pooling equilibria exist. Thus the greater the
difference between the winning and losing types’ indifference curves, the less able losing
types ate to pool with winning types. The difference between the two curves is dependent
on the costs and benefits of hearing a winning and losing case, which is exogenous.

The fourth result is that the range of pooling equilibria is bounded by the point S,
which is determined by the intersection between Pr(lit)* and Ji* (assuming Pr(lit)* > Pr,").
This yields the final two comparative statics: the lower the ex ante probability of litigation,
the natrower the range of pooling equilibria; and the steeper the winning type’s indifference
cutve, the broader the range of possible pooling equilibria. These two results are variations

on the previous results.

5 Tronically, high litigation costs, which will lower the ex ante probability of litigation, will therefore protect the

ligant from misleading signals.
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The combination of these results has implications for recent cases regarding penalties
imposed for judicial communications, such as extensive judicial campaigns (see Republican
Patty of Mimmnesota v. White (2002)). This case struck down cthical restrictions on judicial
campaigning conduct as contraty to the First Amendment. The game’s results show that, by
making honest signaling more easily achievable without fear of sanction, this ruling could
enable honest judges to more easily differentiate themselves and create separating equilibria.

- However by lowering the costs of potentially false signals, such a ruling could instead make
pooling tmore achievable. Which equilibria will occur will depend on how much the costs of
signaling are lowered, but by enabling greater judicial signaling, this game shows that

decisions such as White also promote the cheap talk of false signals.

ITLA Proof that Judges Have an Incentive to Mislead Litigants

A final implication of the game warrants further scrutiny. The existence of pooling
equilibria indicates that, in some circumstances, litigants are unable to differentiate between
judges who face a winning and the losing case. This means that judges can mistepresent the
cases before them but; of particular importance is the possibility that judges can signal that
cases will win when in fact they will lose. The game so far has proved that judges could
mistepresent losing cases as winners; if the Judge’s strategic choice is simplified to choosing
between honest and false signaling, it is possible to prove that judges have the incentive to
misrepresent cascs.

If the costs to the Judge are simply the cost of signaling truthfully, C,, and the cost of

signaling falsely, Cy, and C; < Gy, then the following bypothesis follows.

Hypothesis 4: JI. have an incentive to lie if j, > Cp, - C,.

Proof by Contradiction:
73
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If P believes PriW|Sy) = 1

and Priw|S) =0
Then by Bayes’ Rule: EUp(Lit.]Sw) = [Pr(Sw|W). Pr(W))JPr(Sw) = (1.a)/a = 1
And EUp(Lit.|S) =0

Then:
EU(Sw, W) = jw - Cr

EULS, W) =~ Cy
And:

EUSw, L) =jL~Cr
EULSL, L) =~Cy

So if jL > Cop o Cr,
then Pr(SwiL) = 1
And Pr(W|Sw) # 1

If P believes J always tells the truth, then a winning signal imaplies a winning case with
probability = 1, and a losing signal guarantees a losing case. As such, the Party’s expected
utility from litigating when observing a signal of a winner and a signal of a loser is 1 and 0
respectively. The Party will litigate if and only if it sees a winning signal. As such, when the
Judge observes a winning case, he or she will always signal a winnet. But as long as j, > C;, ~
C,, that is, as long as the benefits to JI. of lying outweigh the difference in costs between
telling the truth and lying, JL. has an incentive to lie, and signal a winner. The Party’s initial
beliefs are unsustainable, and so when j; > C;, — Cy, no PBE can exist where judges always
truthfully signal.

A table of results of the comprehensive model of the game in which the Judge only
chooses between signaling honestly and signaling falsely can be found in the appendix.
Separating, semi-separating and mixing pooling equilibria exist. A similar model with three

strategy choices by the Judge, signaling truthfully, signaling falsely and not signaling, yields
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similar resules.” Hypothesis 4, however, contains the most important result, which is that
judges have an incentive to misrepresent a losing case as a winning case as long as the

benefits of hearing the case cover the reputational costs of issuing such false signals.

Lmplications:

When judges face cases in which their favored side will lose, they can only be relied upon
to consistently signal the truth when the payoffs from hearing the case are sufficiently low.
For litigants, this means that foreknowledge that a judge cares strongly about an issue, and
not just an outcome, should lead to skepticism of any judicial signal. Litigants will want to
look to cues such as the importance of the doctrine in the area, prior indications of strong
feelings of judges on like matters etc, to determine the likelihood of misrepresentation-
inducing strength of judicial feeling. This is unfortunate for any judge wishing to shape the
court’s agenda, as the issues judges consider to be most important will, due to Bayesian

updating, also be those which they have least influence over.

CONCLUSION
This game explains seemingly incongruous results, such as the 2003 death penalty serics
of cases: judges signal the future outcome of cases, but sometimes those judges have
incentives to exaggerate the chances of success of the position. This conceptual explanation
is supported by a rigorous model of judicial signaling behavior and the effect it has on
litigants’ responses. The results of the game provide a framework for understanding and
predicting how signaling of judges’ private information to potential litigants takes place, and

what its effects are.

8 Proofs for either of these games can be obrained from the author,
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This behavior has been shown to be systematically explicable, as a number of equilibria
have been proved to exist. The compatative statics outhned above explaned how and when
different signaling behavior manifests itself, in accordance with the beliefs and actions of
each player. The existence of a separating equilibrium is a positive normative result, as it
suggests that in some circumstances litigants are able to differentiate between cases that will
and will not succeed. However the equilibrium only occurs if judges facing winning cases can
afford to sigoal at the level S . This condition is by no means guaranteed: mstitutional lisnits,
be they legal restraints, such as impeachment, or conventional constraints, such as an
expectation of judicial circumspection, may render judges unable to signal as overtly as the
separating equilibrium condition requites. Cmn.séquen tly, the pooling equilibtia may be the
only achievable equilibria.

The existence of pooling equilibtia indicates that, in some circumstances, litigants are
unable to differentiate between judges who face a winning and a losing case. This means that
judges can mistepresent the cases before them; in particular, judges signal that a case will
succeed when in fact it will fail. The final hypothesis showed that when judges gain a benefit
from a case even when it loses, they have an incentive to mistepresent the prospects of those
cases.

This does not necessatily mean that signaling harms the litigant. Signaling literature
suggests that even if more informed playets have an incentive to mistepresent, as long as the
uninformed party is a Bayesian updater, even misleading signals can still convey some

information (Austen-Smith and Wright, 1992; and Potters and Van Winden, 1992).5 ’

% Gilligan and Krehbiel (1987) even show the information receiver may grant the signaler power to encourage

such signaling, even with an incentive to misrepresent, such as restrictive rules on committees,
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Nevertheless, the result that judges send misleading signals to potential litigants

fundamentally challenges accepted notions of how judges do and should bebave,
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CHAPTER 4

EXPLAINING AMERICAN LITIGIOUSNESS:
A PRODUCT OF POLITICS, NOT JUST LAW

ABSTRACT

The claim that Ametica is far more litigious than other common law
countries is often asserted, but seldom explained. This chapter argues that
Ametica’s exceptional litigiousness 1s a product not ooly of its legal system,
but also of its unique political structure. America has an institutional
configuration of fragmented power; this explains the comparative lack of
detail in America’s legislation, as well as the activism of America’s judiciary.
Both factors in turn contribute to the litigiousness of American society. The
separation of powers constrains the clected branches; this i turn contributes
to both the ‘supply and demand’ of litigiousness. First, checks and balances
liroit the clected branches” ability to restrain activism by the coutts in
satisfying demand for judicial remedies. Second, these checks limit the
elected branches” ability to meet the policy demands of the public, which
ncreases the demand for judicial action. This theory is theoretically modeled,
then established empirically with evidence that governmental division has a
highly significant effect on the number of civil cases filed each year.

INTRODUCTION
America is commonly characterized as exceptionally litigious, however both the meaning
of this claim and the causes of litigiousness are ambiguous. Litigiousness is most commonly
associated with the quantity of tort litigation, and the alleged excessiveness of the corollary
awards. However, tort litipation is only one manifestation of a more general litigiousness: the

) . .. . W L
American propensity to litigate has been found in many other areas.” Generally, litigiousness

8 See e.g. Friedman’s discussion of the growing social expectations of “total justice,” which cludes workers
compensation, a welfare-regulatory state, providing a social minymum and controlling the economy.
Litigiousness also extends to other areas of Jaw, such as caminal law — see Samborn. See also Shapiro’s
discussion of the “ligation explosion” and its application to corporate law and the relarive increase in the
amount of judicial responses 1o statutes, tather than to cormumon law generated acton (35 and 56

respectively).
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can be defined as the proclivity of individuals and groups to use judicial means of conflict
resolution over other means. The choice to litigate is not simply a legal action, but must be
understood in terms of the path not taken; litigiousness means favoting the pursait of legal
remedies over those provided through political and other means.

Understanding litigiousness as a preference for judicial solutions over political ones
reveals the limitations of explamung litigiousness through analyzing the legal system alone.
Ametica has maay litigation-generating legal prnaples, such as inclusive clags-action rules,
opportunities for forum shopping, and risk-limitation through minimal cost awards.
Nevertheless, legal rules do not completely explain the causes of htigiousness, because they
are only one half of the cost-benefit equation represented in the choice to litigate.

The existence of flextble legal rules is not an exogenous cause of litigiousness, as these
rules ate created by legislatures and the courts; America’s flexible legal rules, and the bodies
that created them, are both part of a broader political system that is structured toward the
courts providing a primary means of conflict resolution. As litigiousness reflects a legal
choice in preference to a political choice, a systematic account of the causes of litigiousness
must consider the capacity and limitations of all three branches of government.

The American political system is characterized by fragmentation m governmental powert,
as designed by the separation of powers doctrine. Power 15 fragmented between branches of
government - through constitutional checks and balances — between levels of government —
through federalism ~ and even within branches of government — for example through
bicameralism. This fragmentation shapes the elected branches as well as the courts 1n ways
that generates litigation.

Previous positive polttical theory and the law literature has examined the effect on

judicial power of the positions and powers of the elected branches (e.g. Ferejohn and
] ] [ 2 ]
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Shipan; MeNollgast; Eskridge and Ferejohn; and Fpstein, Segal and Victor); however this
literature has not recognized the link between the relations between the executive and
legislative branches and litigiousness.

Political fragmentation encourages litigation in two ways. First, although the Arerican
Judiciaty is subject to the usual constitutional checks that most liberal democracies adop,
the ability of the clected branches to excrase such checks 1s impaired by the separation of
powers. Compared to Westminster systems, for example, the separation of the Fxecutive
from the Legislature, and the division of power within the legislative branch, allows the
American Judiciary unusual latitude. This enables the coutts to supply more extensive
judicial solutions than they could otherwise, This breadth of capacity contributes to the
extraordinary power of the judicial branch in the US system, which further drives
expectations and demand for judicial provision of remedies to conflicts. Second, the
legislative functioning of Congress 1s encumbered with multiple veto points, making US
legislation less detailed than the legislation of other Western democracies (Atiyah and
Summets). This both limits the effectiveness of non-judicial forms of conflict regulation, and
creates a demand for judicial provision of that detail. In this way, separation of powers
contributes to litigiousness on both sides of the equation of legal versus political provision
of solutions.

Taken together, these effects of America’s fragmented power system encourage both the
supply and demand of judicial remedies, while weakening the provision of legislative
solutions to social conflicts. This chapter provides a comparative institutional analysis of the
liiglousness-generating effects of America’s fragmented political system. Tt uses spatial
maodels to llustrate the effects of cach element of this power fragmentation, and contrasts it

to the relative consolidation of power in Western democracies with patliamentary systems, a
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common alternative to the US-style presidential system. Tt then tests the effect of divided
government on litigiousness, and finds that divided government is associated with a dramatic
increase in litigation,

This approach disentangles historical quirks from systemic explanations of the causes of
litigiousness. The combination of institutional factors in the US may be particulatly
encouraging of liigiousness; however, by isolating the institutional, and thus replicable,
factors that promote litigiousness, this analysis suggests why other nations may become

o

stmilarly litigious. Internationally, there has been an increase both in nations adopting
separation of powers-like systems, and of regtons of nations ratifying extra-governmental
systems, such as the Buropean Union, which add veto mechanisms to those nations’ political
systems. Both of these trends involve power fragmentation, suggesting that litigiousness may
increase in other nations also,

Section I describes some non-institutional explanations of litigiousness, which are
typically either historical or legal in nature. It argues that both approaches offer only partial
explanations. Then, section I begins to develop an mstitutional explanation of litigiousness,
by systernatically describing the American political system’s fragmentation of powet. Section
ITI shows how the fragmentation of political power enables the supply of judicial means of
conflict resolution, by empowering the Judiciary to provide such means. Section IV shows
how political fragmentation contributes to the demand for judicial remedies, by limiting the
supply of political means of conflict resolution. Section V uses court filings and political data
to test the implications arising from this analysis: that divided government increases
litigiousness. The findings show that divided government has a large and highly significant

effect on litigation levels,
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L TESTING AND EXPLAINING LETIGIOUSNESS: FIISTORIC AND LEGAL ACCOUNTS
America’s tendency toward litigiousness was noted by commentators as early as

Tocqueville (e.g. 109). Much debate has ensued since on whether American litiglousness is

2 oy whether America’s

increasing to the point of constituting a “litigation explosion,
uniqueness in this regard is declining due to American-style “judicialization” - the extensive
use and power of the courts - spreading to other countries (see Tate and Vallinder;
Ferejohn).® Although some deny that the US is particularly litigious (e.g. Galanter;
Samuelson), there 13 strong evidence to that effect. The American Tort Reform Association
reports that “[tjhe U.S. tort system is the most expensive in the industrialized world. ULS,
tort costs are 2.2% of Gross Domestic Product (GIDP), substantially higher than that of
othet developed countries studied and two and a half times the average of those studied.””
‘T'his undetstates America’s exceptional litigiousness, as the US’s GDP is extremely high by
international standards. Additionally, section V of this paper shows that greater
governmental division is associated with higher levels of civil litigation; given the US has an
extremely highly divided political system, this finding suppotts the case of America’s strong
litigiousness. Most accounts agree that the US is exceptionally litigious, but their

explanations typically fail to withstand close scrutiny.

[

See e Olson for support of this atgument and Galanter and Miller for rebuttal. One cause of the
disagreement on this topic may be due to ambiguiry in the measures used. For example, studies have shown
that in the last 30 years, in civil, criminal, federal and state cases, case filings have consistently risen, while
trials have declined (Sambor: 26; New York Times; Judicial Council of California: 12),

62 This is discussed further in the conclusion, owever these anthors claim this is a result of the mounting
nfluence of American jutlsprudence, whereas this chapter argues that the increasing spread of Amescan-
style institutions, not simply American judsprudence, is at the hearr of this change.

6 Tillinghavst- Towers Petrin, Tort Costs Trends: An International Perspective, (New York, New York, 1995),

quoted by the American Court Reform Association, http:/ /www.attafoundation.org/tort_facts.html
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Historical accounts of American litigtousness emphasize a variety of conditions that
shaped Amernca’s early settlement and nascent civil society. In contrast to feudalism, whetein
social structure was predetermined by class, America’s lack of a prefabricated class structure
meant eatly US society required other regulation; but with a limited state, this led to reliance
on small town lawyers and the courts (Tocqueville: 109). The carly influence of the legal
profession was buttressed by the English, who allowed small groups of immigrants to
govern themselves, with their own magistrates. Hven in this early period, the law entered
“into a thousand various details to anticipate and satisfy a crowd of social wants”
(Tocqueville: 19).

Lawyers continued to play a major patt in developing American society: The primacy of
litigation in resolving conflict was mutually remnforcing with the focus on individual rights in
American culture. The American Revolution, for example, was legalistic in nature, expressed
as a reassettion of constitutional rights, not an attack on the existing legal system (Shapiro:
43). After the revolution, the legal profession was seen as a means of safeguarding mdividual
rights against the excesses of democracy (Tocqueville: 109). In contrast to other Western
countties, the elucidation of mdividual rights, as well as democracy generally, came to
America before industrialization; the reliance on individual rights-based protections stymied
the growth of the labor movement, reinforcing the dominance of litigation over syndicalism.

Iven when the 20th century brought pressure for extensive governmental protection, the
entrenchment of legal over bureaucratic remedies led to a further elaboration of adversarial
mechanisms of protection, such as rights to free legal defense (Kagan, 2001; Friedman).

Although these historical accounts tell a compelling stoty, their usefulness for deepet
analysis 1s limited for two reasons. First, historical explanations of lingiousness emphasize

path dependence, and consequently they cannot account for variation. For mstance, studies
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have shown that there are five times as many lawsuits today as in 1962 (New York Times),
and the Federal Court workload has increased 146% between 1970 and 2001 (Samborn). An
explanation of American litigiousness that focuses on societal formation cannot explain
contemporary variation. Second, historical explanations emphasize American idiosyncrasies,
and so do not provide systemic explanations that allow for replication and prediction.

America’s historical path led to the establishment of political institutions that entrench
and perpetuate litigiousness, and so historical accounts inform understandings of how and
why these institutions were so formed. But once litigiousness became institutionalized,
histotical narratives are only of secondary value i explaining latet litigiousness. An
examination of the effect of litigiousness-generating institutions allows for the development
of comparative statics, that can account for variation in levels of litigation, and the
development of theories of systematic causes, that can then be employed in othet contexts.
It is more useful to analyze litigiousness institutionally.

One mechanism by which litigiousness was entrenched in American institutions was
through the development of litigiousness-encouraging legal rules. Many analyses of
litigiousness either explicitly or implicitly ascribe its causes to America’s unusually liberal
procedural rules.” America has a number of legal rules that facilitate entry into the litigation

system, and thus make litigation more likely, including: contingency fees, facilitation of

6 See e Walpin, who states that “civll practice abroad... differs from American cvil practice in a number of
ways... those differences act as checks on both litigation and costs of Htigation such that these countries have
not experienced the effect of the ongoing Hugation explosion that plagues the Amaedcan system™ (994), See
also Olson, who claims that the Federal Rules of Cieil Procedure and other proceduaral changes in the early
20th century removed restraiats that previously limited ltigation. See also Quam, who clatms that the sheer
number of lawyers, as well as procedural rules, provide greater access to the courts and increases malpractice

litigation.
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forum shopping, the presumption that each party will bear its own legal costs, and flexible
joining rules, including class actions and non-joining coalitions of like interests.

Costs rules provide an example of the effect of different legal rules on litigation levels.
The American rule 1s that geoerally each party bears its own costs. The rule in most
Commonsvealth countries is that the losing party usually bears both parties” costs. With costs
unrecoverable under the American rule, for litigation to be undertaken, it would have to
produce an expected outcome that would more than compensate for such unavoidable costs.
However, there s no additional risk for a plaintiff in pursuing litigation; combined with a
contingency fee system, there is little cost restriction on a plaintiff considering bringing suit.
In contrast, under the English ‘fee shifting” wle, although a successful plaintiff's award will
not be reduced by the cost of their own fees, a plaiatiff risks walking away with a debt, rather
than nothing, in the face of fatlure. The fee shifting rule drastically increases the variance of
the expected outcome of any legal endeavor. Thus litigation will be discouraged by the fee
shifting system when compated to the American system if there 15 any level of risk aversion
in the plaintive class, which is likely among one-shot players. Evidence shows for that large
award cases, the US rule is associated with greater litigation than Commonwealth rule is
(Kritzer: 1980).%

This evidence does not, however, prove causation. Litigation-inducing rules may be
another manifestation of America’s litigiousness, rathet than the cause of it. These
explanations may in fact have the causation reversed: flexible legal rules may be needed
because litigation is so extensive. England and Wales, for example, are introducing

Ametican-style simplification of practice and procedure rules to remove barriers to litigation,

6 There is evidence that the American rule has a small effect of discouraging more small damage cases from

being lirigated than the Commonwealth nile does - Kritzer: 1950.
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because of the increasing extent and cost of litigation in the UIK (Woolf Final Report), The
question then becomes: why does America bave litigation-inducing legal rules when other
common law countrries do not? Rules governing the litigation process are developed by
courts and legislatures, and as such these rules are not exogenous to the process being
analyzed. Legal rules may be an intervening variable contributing to American litigiousness,
but both the rules and the level of litigiousness are affected by the broader political
institutional structure.

Legal rules ate a proximate and entrenched factor encouraging litigiousness,” but they
are the wrong institutional level at which to analyze the causes of litigiousness. Although
they may superficially appear to be an entirely legal construction, liberal litigation rules are
generated by other institutions that promote litigation as a solution to conflict, and so are
not an exogenous variable. Liberal procedural rules are a manifestation of a political system
geared towards courts providing solutions to social problems, rathet than a cause of that
phenomenon. Litigiousness is better understood by examining broader institutional effects.
The remaining sections show that the fragmentation of power in the US political system

drives America’s high propensity to litigate.

II. FRAGMENTATION OF POWER IN THE AMERICAN POLITICAL SYSTEM
The separation of powers system in the US divides government power, creating multiple
veto points for governmental action, "This constrains governmental functioning; in particular,
it limits the regulatory capacity of the elected branches, causing greater demand fot judicial

means of social regulation. Simultancously, it limits the capacity of the elected branches to

8 Daanzon provides evidence that court yeforms of the 1970s increased the frequency and severity of
malpractice claims; states which enacted shorter statute limitations and limited discovery had less such

growth,
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testrict the courts in providing such regulation. 'This section outlines the US political
system’s institutional mechanisms of power fragmentation, and the effect cach has on
restricting the reach of the elected branches. The separation of powers encompasses forenal
mechanisms of fragmentation, including checks and balances, bicameralism and federalism,
as well as the consequential effects of those formal divisions which themselves have become
institutionalized factors, including divided government, weak party discipline and a strong
individual rights-based constitutionalism,

‘The fragmentation of political power resulting from these institutional factors has two
key effects. Political fragmentation limits the capacity of the elected branches to check
judicial activity and simultaneously impedes the ability of the elected branches to
comprehensively regulate. Together, these two effects create both an opportunity for the
Judiciaty to provide expansive solutions to those conflicts and a demand for judicial
resolution of conflicts not codified by elected representatives. Judicial activity perpetuates
the demand for further judicial provision of remedies; and so the American system
institutionalizes judicial action. Sections 1T and IV examine the effect of the fragmented
political power on the supply and demand for judicial activity respectively; this section details
the fragmented effects of the mechanisms of political fragmentation, desctibed above.

The central element of the separation of powers is the checks and balances that exist
between the two elected branches of government. In parliamentary systems, the Executive is
drawn from the Legislature, and the governmental leader is the head of the party with
majotity control. As such, the Prime Minister will be ideologically aligned with the Lower

House, and so the Fxecutive will not constitute an additional veto point on legislation.”” In
> : #

¢ For a detailed discussion of veto points, see Krehbiel.
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contrast, the Ametican President is not only separate from Congress, ™ but clected in an
entirely different manner and with a distinet constituency. As such, the President is not only
an additional check on the legislative process, and thus represents another level of power
fragmentation, but is designed to be significantly ideologically distant from the two chambers
of Congress.

Additionally, the US legislative branch is divided internally, through bicameralism. The
division of the legislature into separate chambers bas the obvious effect of dividing power.
In America, bicameralism has been substantive, and not stmply formal, as seen in Britain.
The British House of Lords has the powet to examine and amend most bills, but lacks the
power to reject legislation. Its weakness and undemocratic character undermined its populac
legitimacy, tendesing it currently subject to drastic reform proposals. In contrast, the
American Congress, and most US state legislatures, have two chambers with substantial,
albeit different, functions and powets. Both the Senate and the House are democratically
elected, and most importantly, the passing of legislation requires the approval of both
chambers. As such, there are two genuine sources of power in the American Congress,
compared with the UK’s one. So, bicameralism operates as a second layer of potential veto
points, encumbering the passage of legislation.

The fragmenting effect of these two aspects of separation of powers is illustrated in the
ideological distance between governmental actors; this simple representation will be built
upon throughout this paper. It represents two comparative institutional models: a

parliamentary system and a presidential system. H is the position of the House of

8 For ease of terminology, the section refers 1o federal actors, but the analysis applies to the states, and section

V analyses the relationship between litigation and governmental strocturs af the state level,
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Representatives/Lower House, 8 is the position of the Senate/Upper House, and P is the
position of the President/Prime Minister.
Figure 4.1: Potential Gridlock Regions in Parliamentary and Presidential Systems

Figure 4.1A: a Parliamentary system  Figure 4.1B: a Presidential System

The ranges covered by the arrows i Figure 4.1 indicate the potential gridlock regions in
each system. Legislation cannot be passed when the status quo hies in the gridlock region,
because any proposal that makes one player better off will be vetoed by at least one other
player (Marks; Weingast). Gridlock may be overcome in this tegion through logrolling, but
any issue considered in isolation cannot pass if the status quo lies in the gridlock region.
Britain could be modeled as consisting of just the points H and P, positioned at the same
point, with no resulting gridlock region. Most other parliamentary systems look more like
Figure 4.1A, with potential gridlock existing between the two Houses of Parliament.
Although the distance between any two players need necessarily not be futther apart in
the presidential system, the gridlock region in the US will be the maximum distance between

three players instead of two, thus increasing the potential gridlock area. In parliamentary

systems, the gridlock region (GR) = { [H ~§ , the absolute value of the ideological distance
Y > 24 & \ t &

between the two chambers; wheteas in a presidential system, GR = max{ 18, -1l

S~}
In fact, Figure 4.1 and the above calculation of the gridlock region understates the

yresidential system’s multiple vero players expansion of potential gridlock. When the policy
P ) : & ; )
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space exists in mote than one dimension, the expansion of the gridlock region by additional
veto players is exponential, not linear. Figure 4.2 illustrates the effect of multiple veto players

in two dimensions.

Figure 4.2:  The Effect of Multiple Vetoes on the Existence of a Core

4.2A: A 2 Player System 4.2C: 3 Players With a Unanimity
Rule: A Non-empty Core

H/P

Figure 4.2 contrasts a patliamentary system, with two players (Figure 4.2A) with a
presidential system, with three veto players (IMigure 4.2B). In Figure 4.2A, the gridlock region
is the line between S and H (with H = P): if the status quo lies anywhere along this point, the
playets will not be able to agree on any change. Thus any point on the line S-P is a stable
equilibrium. This contrasts to Figure 4.2B which, with three players, has a non-empty core =
APSH. That entire core is a gridlock region, in which the players will not be able to agree on
any change, as 2 movement from any point within the core harms at least one player.

For simplicity, the remainder of this paper reverts to examining the effect of power
fragmentation on the grdlock region in one dimension, but it should be kept in mind that

this effect is exacerbated when the policy space exists in more than one dimension.”

@ Schofield’s theorem proves that a unanimity requitement always results in 4 non-empty core in any number

of dimensions (see Austen-Smith and Banks: 130).
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Three futther fragmenting effects flow from these two formal elements of the separation
of powers: divided government, weak political parties and rights-embracing
constitutionalism. Divided government stems from the different modes of election of the
President and Congress, and tends to further expand the gridlock regton. Just as the framers
utilized a bicameral system with two differently constituted chambers, to render them “by
different modes of election and different principles of action, as hittle connected with each
othet as the nature of the common functions and a common dependence on the society will
admit” (Hamilton, Madison and Jay: Federalist 51, 266-267), the framers designed different
electotal techniques for each office, to make the distance between the President, the House
and the Senate as great as possible. This makes divided government likely, and expands the
potential gridlock region.

The effect of divided government in Figure 4.1 is to alter the position of P relative to H
-and S. When P lies between H and S, the gridlock region will be the same in patliamentary
and presidential systems. When P lies to the left or right of both H and 5, the gridlock region
will be greater in the presidential system. Thus the gridlock region in a presidential system is
always equal or greater to the gridlock in a patliamentary system. Divided government makes
it more likely that P will be distant from H and S, and thus increases the potential gridlock
reglon.

This conclusion has been supported by empitical evidence: the President opposes
significant legislation more often under divided government, mote legislation fails to pass
under divided government, and the likelhood of any piece of legislation failing to pass is

45% higher under divided government (Edwards, Barrett and Peake: 555-561).” The

W0°This is contrary to easler influential avalysis by Mayhew (1993), but as Edwards, Barrett and Peake point out,

Mayhew considered only the number of picces of legistation passed, and not how many falled (547). Also,

9N
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different constituencies of the President, the House, and the Senate, result in divided
government, which in turn fragments power and checks the policy-making capacity of the
clected branches.

A second fragmenting effect of the separation of powers is the weakness of Ametica’s
political parties. Unlike Westminster systems, in which voting counter to the partty line, or
“crossing the floor,” will see a representative struck from the party, American political
parties have traditionally lacked policy cohesion and have been unable to enforce \"fc;‘cing
bloes.” Diermeier and Feddetson argue that party weakness results from the absence of a
vote of confidence procedure in the American system. With a vote of confidence procedure,
in any given period, a4 policy sponsor has to offer less to ruling coalition members to gain
their support — they are cheaper and so are included m the policy coalition. However, the
absence of a confidence motion is itself endogenous to the broader political system.
Fundamentally, both the lack of a confidence motion and the undetlying cause of Ametica’s
weak political parties stem from the same effect: the separation of powers.

In the US, because the Executive is not drawn from the legislature, the ongoing
legitimacy and effectiveness of an administration does not depend on the support of
Congtess. As such, there has never been an adequate need to create incentives for party
cohesion, resulting in a lack of discipline in the political parties. There are, however,
incentives to disburse power over policy within America’s political parties: the single

member, simple plurality (SMSP) system means parties can maximize the electoral returns of

Mayhew vsed newspaper editorials on legislation as his data source, but this fails to account for the
possibility that newspaper editorials will be fixed in number, regardless of the relative significance of
legislation passed in any year. So Mayhew’s dependent variable may have been exogenously generated.

L% hat the Consritution separates our political parties do not combine. The parties are themselves composed
of sepatated organizations sharing public authotity... Qur national parties are confederations of state and

patty local institutions”™ (Neustade, 1990: 29)
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their members if each representative can be as responsive as possible to his or het own
constituency, which will result in a heterogeneity of policy positions by members.” Although
the SMSP system is characteristic of most former British colonies, which are typically
patliamentary, the unity of the Executive and Legislature creates incentives toward policy
centralization, which counters SMSP’s decentralizing momentum. In the American
presidential system, because the executive is not deawn from the legislature, no such
countervailing incentive exists, and so party discipline remains relatively weak,

There are other idiosyncratic institutional causes of the weakness of America’s political
patties; particulady, they lack control over their own membership, representation and
money. But these effects are themselves a result of the overarching institutional fact that
executives are functionally independent from legislatures: partics do not need to be as strong
for the President to maintain power and infloence in the American system. As with policy
decentralization, although there are incentives to disburse power over money and
membership, there are no opposing incentives in a presidential system toward centralization.

The effect of weak parties is to further fragment power within Congress. Instead of
between two and a handful of cohesive policy coalitions, Congtess consists of 535
individuals who can raise their own money and vote their own preferences. They owe little
allegiance to parties that cannot even guarantee them the party’s candidacy.

Figure 4.3 illustrates one effect of weak political parties: an additional veto mechanism of
the filibuster pivot — the 60" vote needed to end debate, and force a vote on a proposal. SM

is the Senate median, and SF 1s the filibuster pivo.

7 There is disagreement in the literature regarding the extent of responsiveness to local pressures compared to

national party platforms: compare Fionna with Ansolabehere, Snyder and Stewart.
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Figute 4.3:  The Effcct of Weak Party Discipline on the Gridlock Region

Figure 4.3A: a Parliamentacy System Figure 4.3B: a Presidential System

S « >

| | f | o
H S H SM P SF
P

Filibustering 1s a result of an internal Senate rule, however it is made possible by a lack of
party discipline.” In a parliamentaty system, S represents pre-determined party policy; in the
US systerm, presidential aides and party whips need to negotiate with. individual members,
and ensure they have not only majority suppott, but adequate support to overcome a
potential filibuster. Weak party discipline splits S between SM and SF, furthet expanding the
potential gridlock region. "This expansion can be greater than that represented in Figure 4.3B;
without party discipline, the gridlock region is not only be the maximum distance of P, H,
SM and SF, but also of any other pivotal block of voting coalitions, such as the blue dogs.

A thitd consequential fragmenting effect of the separation of powers is the context it
provides for the interpretation of the Bill of Rights and other constitutional rights that act as
testrictions on governmental power. Hven parliamentary systems with wtitten constitutions
and elucidated rights, such as Australia, tend to have minimalist protection provided by
those rights. This is due to rights being narrowly interpreted in deference to the tradition of
patliamentaty supremacy associated with the Westminster system (Australian Capital
Television, per Dawson J: 151-152, 182-183), Whercas in the US, the Bill of Rights is
interpreted in the context of a political system premised on restrictions of governmental

powet. So the separation of powers gives greater effect to written constitutional protections,

7 Another fragmenting effect avising partially frovn weak party discipline is the strength of congressional
committees, the effect of which has been explored elsewhere {0.g. Marks).
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which further fragments the power of the elected branches, particularly when combined with
a presidential system.

Another aspeet of the separation of powers 1s federalism, but it is casy to overstate
federalism’s fragmenting effect on political power because typically, federalism divides rather
than fragments power: even when Federal, State and Local governments may share
responsibilities in a given area, each level of government can govern, despite gridlock
occutring in another level of government. However, many governmental initiatives require
cootdination between levels of government, achieved through model legislation or
cooperation between the tiers of government, such as the Regional Homeland Security
Coordinating Committee,” law enforcement coordinating commitrees,” and State-Federal
agreements about the provision of water, transportation, and other such goods.” Because
each level of government can usually act independently, gridlock will not necessarily result if
the different governments cannot agree. Consequently, since each level of government is not
a requisite signatory to governmental action, each is not a veto point for the other.

[n summary, the separation of powers, through both inter- and intra-branch division,
and the corollary effects of divided government, weak political parties and expansive
individual rights based constitutionalism, fragments political power in the American system
of government. This has the effect of constraining the governing capacity of the elected
branches and systematically expanding the gridlock region beyond that which exists in other

Western democracies.

M see hitp://216.239.57. 104/ search?q=cache:Bob-14dGGOUwww.marc.org/ emergency/
RIHSCCprinciplesandpolicies. pdf+federal +state +co-ordinating +egislation&chl=cndeie=1UTE-6
8 see e.g. http:/ /www.ausdof.gov/usao/ vaw/lece heml

% see eg http:/ Swww.dol.gov/news /(10629 hirnl
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In the US, GR = max{ [F - SMI, [FU- P, ISM - Pl - i, s si, o sH
in contrast, in a typical Parliamentary system, GR =1 1 -8l }, a8 H = P, and SM = SF, Any

status quo within the gridlock region, considered isolation,” cannot be overturned,
because agreement cannot be formed among the various veto players. The following two
sections describe the linigiousness-generating effects of this fragmentation of power and
expansion of the gridlock region. The fragmented power of the elected branches inhibits
their capacity both to comprehensively restrain the Judiciary and to provide comprehensive
regulation themselves, thus creating both the opportunity and demand for expansive judicial

activity.

IT1. INSTITUTIONAL CAUSES OF LITIGIOUSNESS: SUPPLY OF JUDICIAL ACTION

The following two sections describe how the fragmentation of political power in the US
system contributes to America’s high litigiousness, by creating both the supply and demand
for the judicial provision of remedies to conflicts. This section examines the effect of the
systematic expansion of the gridlock region in the US system on the Judiciary’s freedom to
act: the limits on the elected branches” ability to testrain the Judiciary expand its capacity to
provide a variety of judicial solutions to conflict, thus enabling litigiousness to flourish. The
breadth of the gridlock region also limits the elected branches” ability to comprebensively
regulate through legislation, which discourages the public from pursuing political
mechanisms of conflict resolution, and so increases the demand for judicial means of
conflict resolution; this 1s examined in the next section. These two effects feed back on one

another, cteating a cycle of litigiousness: the mote capable the Judiciary 1s of supplying aid to

77 However, logrolling and legislative norms wid governmental functioatng; this is discussed In section V.
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individuals seeking redress, the greater the demand will be for judicial action. Nevertheless, it
is Jargely possible to esamine the two effects sepatately.

Before expanding on this argument, it 1s worth noting that the litigation-generating effect
of the separation of powers is not limited to public law litigation. All areas of actual ot
potential government civil regulation are affected by the extent of the elected branches’
capacity to comprehensively regulate. In turn, as long as individuals or groups can respond
to a lack of governmental regulation by pursuing their interests in the courts, every avea of
civil litigation will be affected by governmental power fragmentation,

The extent of tort lidgation, for example, will vary with the level of precision of
legislation governing it. At perhaps the opposite extreme to America, in 1974 the New
Zealand Patliament introduced a no-fault system of accident compensation to replace the
common law personal injuties action, vastly reducing the need for htigation to determine
negligence (Todd: 405, 488). Sweeping civil litigation reform 1s also being undertaken
throughout England and Wales, for the purpose of improving access to justice and cfficiency
of litigation. By removing barriers to accessible justice, the Woolf reforms are likely to lead
to more litigation, albeit pursued more efficiently (Woolf Interim Report).

Government action need not be directed toward the civil litigation system in order to
radically affect it: legislation affects the likelihood of litigation simply by its level of
specificity. Whether the legislature updates intellectual property legislation when new
technologies emerge will govern the extent to which inventors and innovators need to resort
to the courts to ascettain the status of their creations. In landlord-tenant disputes, specific

rovisions, such as statutory notice requirements, will minumize uncertainty and the
> Ri "] ¥ ]

but unless it is unhelpfully vague, legislation answers questions, the burden of which would
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otherwise fall to the courts, the default mediators m the absence of such codification. The
following two sections describe these effects more precisely.

In the separation of powers system, funcuons are divided between insttutions, but
power is shared among them (Neustadt: 29). Consequently, the strength and preferences of
the elected branches will affect the role of the Judiciary. Because the Judiciary often protects
minorities and disadvantaged groups, there is a common perception of judges as knights or
guardians. This view suggests that the narrower the gridlock region, the more judicial activity
will occur. A typical example of this view is this: “There seems to be more judicial review
when governments have big majorities. That may be because judges take it upon themselves
to constrain the power of an overweening executive, or because governments unconstrained
by strong oppositions are more likely to pass bad laws” (The Economist).

This prediction is based on a precarious assumption about the inherent nature of judges.
It assumes not only that judges are guardians, but that they act without regard to institutional
constraints. Judicial behavior is constrained by constitutional powers given to the elected
branches over fundamental aspects of judicial functioning, including court constitution,
jutisdiction and judicial impeachment; judicial behavior is also constrained by the Judiciary’s
institutional weakness, which leaves it dependent on its popular legitimacy to ensure the
obedience of the elected branches to its decrees. Thus the central judicial constraint,
protecting judicial legitimacy, varies with the extent to which it 1s overruled or sanctioned by
the elected branches. Judicial activity therefote can be expected to decrease when
governments have stronger majorities.

The following analysis studies the constramnts on the Judiciary by exammning the
constraints on the elected branches, as these define the extent of the court’s freedom in

statutory interpretation, and the extent that it is subject to legislative override. Similar
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analysis applies to constitutional interpretation, and the extent i is constrained by
constitutional sanctions;” the latter analysis is more difficult to accurately caleulate, but
similar principles apply.

Contraty to the judictal guardian view, a systematic examination of the effect of the size
of the gridlock region in shaping judicial mstitutional constraints reveals thar the broader the
gridlock region, the greater the capacity courts have to act. This 1n turn means that the
broader the gridlock region, the greater the expected level of litigiousness will be, as judges
have greater freedom to supply remedies, and increased levels of judicial action fuel demand
for furthet judicial action.

The first part of the above point has been explored previously in positive political theory
and the Jaw literature, but warrants a brief review, Weingast, summarizing a large part of this
literature, argues that the authority and independence of the Judiciary is not inherent, but
rather is determined by the relationship between the Judiciary and the other branches (675).
“In a separation of powers system, the range of discretion and hence independence afforded
the coutts is a function of the differences between the elected branches, The narrower the
range of policies between the branches, the lower the judicial discretion.” (676).

Weingast provides models of the gridlock region, collectively summatized in Figure 4.4,

which account for the Executive (B), Congress (C), the status quo (Q) and two examples of

8 Many authors consider analyzing judicial behavior in relation to cross-tastitutional constraints is most
applicable to statutory interpretation, as Congtress can more easily respond fo statutory intexpretation by the
courts, and thus overtiding statutory interpretation 1s 4 more credible and salient threat against courts than
constitutional override 15— see e.g. Fpstein and Baghe 140, However, Martin argues that judges are in fact
more likely to respond strategieally to the other branches in constirutional cases, because although retribution
is less lkely, the dsk associated with it - heing unable to determing policy at all in 4 given atea ~ is a more
significant effect when it does occur. He has some empirical evidence to support this claim: 12 and 19.20

respectively.
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ossible positions of the Judiciary (J1 and ]2). C{J2) is the point at which C is indifferent

p . e v ! i ks

between 12 on its right and a point to its left. As discussed, in the US syster, the gndlock
J B y » Hae g

region will be broader than that llustrated in Figure 4.4, as Figure 4.4 does not account for

the House and Senate separately, or the filibuster veto point.

Figure 4.4:  Judicial Discretion as a Product of the Relationship between the
Branches of Government

> >
i\ 1 | I z i
B0 Q cg ¢

Figure 4.4 allows us to predict the extent of the Judiciary’s freedom to act without fear of
being overridden by the elected branches. When the Judiciary lies between £ and C and rules
at its ideal point, any change that would benefit one elected plaver will make the other worse
off, and so the Court’s policy will stand. For example, at |1, the Court can interpret the
policy at its ideal point, without legislative override. When the Judiciary’s ideal point lies to
cither side of both elected players, e.g. |,, if the Court attempts to implement its 1deal ruling,
it will fail, as both Congress and the President can agree on an alternative they would both
prefer.” For example, if the court ruled at the point ]2, both E and C prefer anything in the
range C(J2) - C over ]2. Consequently, the Judiciary will choose the point C if it is to the
tight of both players (and the point I if ] is to the left of both players).

Thus when the Judiciary’s preferences lic within the grdlock region, the Judiciary is free

to pursue its ideal outcomes. And even when the Judiciary’s preferences lic outside the

gridlock region, it can strategically choose the point within the gridlock region that it most

" Uinless the raling is on constitutional grounds, in which case punishment of the court is limited by munerous

pivots, inchiding State legislatures.
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ptefets, knowing that outcome will not be overturned, as the elected branches will not be
able to agree on a prefetred result.

Similat analysis of this theoretical framework, as well as empirical supportt, has been
undertaken: by others. Spiller and Tiller provide theoretical and empirical support for the
more general proposition that judges will consider the relative positions, and likely reactions,
of the elected branches when making policy rulings (508, 518; also Dahl: 294). Bill-Chavez,
Fetejohn and Weingast provide a spatial model and case studies to show that “when the
executive and legislatve branches are united against the courts, the courts have few
resources with which to defend an independent course. In contrast, when significant and
sustained disagreements arise among elected officials — such as under divided government -
judges have the ability to challenge the state and sustain an independent course, with litte
fear of political reaction™ (1).

Thus the extent of the Judiciary’s discretion depends upon the breadth of the gridlock
region: the broader the gridlock region, the greater leeway the Judiciary has to provide
solutions to conflicts. This analysis 1s generalized in Figure 4.5, which accounts for
continuous variation in the position of the Judiciary relative to the elected branches, for two
different sized gridlock ranges.

As before, the horizontal axis in Figure 4.5 represents the position of the players [, C
and J. Unlike the previous figures, however, Figure 4.5 considers the range of possible
positions of the Judiciary. Consequently, the equilibrium policy outcomes are mapped in two

dimensions, cotresponding to the ideal points of the players.
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Figure 4.5:  The Range of Judicial Discretion as a Product of the Position of the
Executive and Congress

Figure 4.5A. Figure 4.58.
Policy Policy
Outcome Outcome
C JE—

1 /

Gridlock Gridlock /,»
Region Region -
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1 [ |
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In both Figure 4.5A and 5B, when the Judiciary lies between B and C, the policy
outcome tracks the position of the Judiciary. Otherwise the Judiciary’s discretion is
constrained: if | lies to the left of I, the outcome 11 is preferred to both elected players, and
similar analysis applies if | is to the right of C, resulting in policy at C. Thus the Judiciary’s
capacity to shape policy is limited to the range between E and C.

Consequently, the relative positions of, and distance between, I and C determine the
influence of the Judiciary. Figure 4.5 illustrates that the further the distance hetween two
players whose approval is needed for legislation, the greater the range of judicial discretion.
In Figure 4.5A, the gridlock region, and consequently to the range of judicial discretion and
nfluence, is considerably smaller than in Figure 4.5B.

laryczower, Spiller and Tommasi provide empirical evidence of the endogenous nature

of judicial power as represented in Figure 4.5, in a study of Argentina, This study 1s
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particularly useful, as Argennna has variation over time, due to radical swings in the power
of the executive and legislative branches. They show that the probability of the Argentintan
Court voting against the preferences of the government decreased with the strengrh of the
President’s control of the Congress (709). They conclude that polincal fragmentation allows
the Judiciary “to create a doctrine of judicial independence without fear of political
reprisals,”” wheteas a unified political environment limits the Judiciary’s power (699).

Thus the US system, by fragmenting power and maximizing the potential gridlock range,
increases the power and discretion of the Judiciary. The mote veto players included in the
analysis, the greater the gridlock region; consequently, the sepatation of powers, by creating
veto players between and within the branches of government, increases judicial power.”

Thus, like the gridlock region, US judicial power = max{ i1 --sMl, 1Pl M-, -

SH, [sM - i, Ip - s1 33 in contrast to judicial power in a typical Patliamentary system,

which ={ IF - 8] . This stands in sharp contrast to authors who suggest that judges in

other systems have the same theoretical power of judicial supervision as US judges;*' these

80 Not all increases in judicial power can be expected to lead to greater litigation. Some authors (e.g. Fetrejohn)
point to the introduction of constitutional courts in many countries as another example of internationally
expanding judicial power. Although this paper has emphasized the relationship hetween broad judicial
power and litigiousness, constitutional courts may in fact have a mitigating effect on litigiousness. Because
constitutional courts are typically asked to rule on legislation yet to pass, judicial influence is incorporated
ditectly into the policymaking process, tather than through legislators anticipating likely judicial action. This
would decrease the need for liigation over statutory interpretation. Also, prior legislative incorporation of
judicial views involves the courts in the legislative process, but excludes non-governmental litigants from the
development of doctrine. This paper has established the self-reinforcing eftect of individual idganes and
groups of litigants scekiog judicial remedies: by preempting litigation by non-goveramental actors,
constitutional courts could have the opposite effect on hitigiousness,

8

See for example Shapiro, who aggues that U8 judges have the same theotetical power of judicial supervision
of government 48 other countries, citing examples of the similar administrative law competence between U8,

Britain and France (446). Although the legal Framework may be the same, this ignotes the differences in the

103

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



authots typically explain the higher level of judicial activity in the US as a product of inhervent
differences in judicial natures,* a precarious claim with little evidence,

The ability of the US judiciary to supply solutions to social conflicts is consequently
much broader than that of courts in pathamentary systems. American courts know that they
have a broad tange of actions available to them that they can utilize without being
overtuned, because of the breadth of the US gridlock region. So the opporttunity for
judicial provision of conflict resolution is greater in the US than in parliamentary nations.
‘This does not prove that US judges will choose to exploit the full extent of their latitude in
supplying such remedies, but it does mean they are much freer to do so.

T£US judges are more free to provide expansive forms of social regulation, when
litigants seek solutions to conflicts, they know that judges are more likely to be capable of
providing solutions; this in turn will drive the demand for judicial action. Judicial satisfaction

of that demand will only exacerbate demand for further judicial action: the more the

Judiciaty initiates change from the status quo, the more litigation will be seen as an effective

institutional frameworks of these countries. Shapiro theotizes instead that America’s exceptional
litigiousness is a product of the US’s highly politicized judicial selection process, but offers no evidence of
this,

82

K.

See c.g. Tate, who argues that the extension of judicial activity occurs when judges ate activist and of the
opposite political persuasion to the majoritarian institutions, and institutional conditions are favorable (36).
While Tate’s intuition is correct that the distance between the ideology of the Judiciary and the elected
branches is 2 key dererminant of the breadth of judicial action, his dependent vatiable is wrong, He assumes
that activity is dependent on personality, rather than opportunity; but since parsonality 1s vague and of
indetesminate effect, ultimately, Tate’s own argument collapses down to its institutional elements; “Judicial
activism is to most judges an instruraental value, one that is chosen when it will help ro maximize their basic
policy values and avoided when it will not. 1€ this is true, then there must be relatively few judges who, uader
{avorable conditions, choose to exercise judicial rostraint when their own policy preferences could be
advanced by promoting judicialization agamnst a regime with coutrary policy values” (36) Thus, Tate's
argument essentially recognizes that judicial activity hinges on favorahle conditions, which are determined by

nstitutional opportunity,
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strategy, and the more litigation will be pursued in preference to other forms of conflict
resolution. Additionally, the more capable judges are of providing forms of redress, the more
effective threats to litigate are, which m turn increases the extent to livigation is used as a

strategy, even when it is not ultimately pursued. The following section explores othet

clements that promote the demand for judicial action, and their role in spurring litigiousness.

IV, INSTITUTIONAL CAUSES OF LITIGIOUSNESS: DEMAND FOR JUDICIAL ACTION

The fragmentation of power in the US system limits the capacity of the ¢lected branches
to coordinate. As we have seen, this has the effect of leaving the Judiciary unusually
unconstrained, and free to supply judicial means of conflict resolution. The constraints on
the elected branches also affect thetr capacity to provide their own means of conflict
resolution, through legislative action, Thus fragmentation of political power, and the
resultant legislative gridlock, drives both sides of the litigiousness equation: the appeal of
judicial means of conflict resolution, and the limits of legislative conflict resolution. This
section examines the second effect.

The gridlock region created by the fragmentation of political power m the US systemn has
effects not only on the procedural action of checking the fudiciary, but also on the many
substantial areas of lawmaking that Congress and the President engage in. A number of
authors argue that the fragmented political system results in vague, incomplete, superficial ot
sparse legislative policy making (see Atiyah and Swmmers; Tate; Eskridge, Frickey and
Cravett).

Atiyah and Summers call the result “fragmented legislation.” They describe the
legislative results of frapmented political institutions: America relies more on case law than

statute law, and when statutes are passed, they tend o be less formal than other Western
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nations’ laws, with less content formality, mandatory formality and interpretive formality;
legislative drafting is less professional, less centralized and subject to more negotiation, and
thus less formality and consistency; and legislative policy is often incomplete or vague (311;
for specific applications see Melnick, 1994; and Melnick, 1995).

Apatt from its substantive policy impact, fragmented legislation also has effects on the
role of the Judiciary. Tate contends that this is one cause of the breadth of judicial power
(32). Eskridge, Frickey and Garrett agree: the framers” intent in developing the institutional
obstacles contained in the separation of powers was to reduce the amount of legislation that
was possible, believing it was better to defeat some good laws than to allow bad ones (77;
also Riker: 141).

But the constraining effects on legislative output arguably go beyond that intended by
the framers: Atiyah and Summers argue that the resulting vague and incomplete legislation
means the courts become a filtering process for legislation; courts are expected to introduce
reforms that the legislature cannot or will not pass; since legislation also becomes difficult to
tepeal, coutts have to deal with out-of-date regulations; inconsistency in drafting of
legislation makes interpretation more difficult and varied; and the broad language used to
state vague principles leaves broader discretion for the courts (Atiyah and Summers: 307-
308, 324).

Given the limitations on legislative capacity, the delegation of power to administrative
agencies as alternative soutces of conflict resolution could mitigate the litigiousness-
generating effect of fractured legislation. However, the frequency of judicial review of agency

. " . . . e %3
actions means that congressional delegation to agencies actually increases litigiousness.”

85 Melnick concludes judicial review of agency decisions increases with divided government (1994: 205), which

suggests that political fragmentation increases judicial activity, at least for oversight of executive agencies,
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The fragmented legislation literature makes an important point, but generally {ails to
examine the claimed causes and effects systematically. It talks generally of the minimalist
nature of US legislation, but does not rigotously assess why and when this outcome will be
observed. The significance of this effect deserves closer analysis. The literature explains why
the elected branches cannot comprehensively legislate, but does not explain why they choose
to legislate vaguely, rather than not to legislate at all, or to legislate specifically at the point of
the expected judicial ruling. Hssentially, enacting fragmented legislation is like favoring »
lottery — leaving the detail of policy in the hands of the gods, or judges - over the certainty
of compromise. Although the literature does not discuss the question in these terms,
nonetheless some attempts have been made to answer this question.*

The first group of explanations of why legtslators would prefer a lottery over specificity
is essentially a cost-benefit analysis. Many authors atgue that Congtess deliberately gives
courts enormous discretion over certain topic areas, so that Congtess can get the credit for
passing legislation, while leaving the cousts to take blame for the specifics (Melnick 1995;
Tate: 31-32; Atiyah and Summers: 324).85 However, this explanation only holds if the value
of the process of passing legislation is greater than the value legislators gain from having
policy represent their preferences.

A similar assumption underpins the second explanation, which sees legislation as a

product supplied to interest groups in a political marketplace; many of the details of

# Ope exception, outside of the immediate literatuze, 18 Fiorina’s model of lotteries and legislative uncertainty.
However, Fiorina equates court action with greater cextainty for legislators, in comparison with
administrative action (38). This assumption rendess this model of lmited use to the current question, which
considers the uncertainty associated with legislatures leaving matters to the courts,

# (On credit clatming and blame shifting generally, see Mayhew (1974). For discusston of 4 sirmilar effect in
reverse, of courts passing tmatters to legislatures in order to avoid blame for the specifics of unpopulax

policy-making, see Jacobi.
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legislation are pork for interest groups, which legislators are willing to leave to a lottery
(Atiyah and Sarmmers: 311). Again, this explanation hinges on the Jow value of the issues left
to the lottery of the courts, While this assumption may often apply, it seems likely that it
would at least not hold for all issues, in which case litigiousness should vary by topic, with
fragmented legislation decreasing in relation to topics of greater salience to legislators.

A third group of explanations rests on assumptions of uncertainty. Hskridge, Frickey

, and Gatrett suggest that legislators may choose a lottety as a result of uncertainty over the

meaning of legislation: “A majority vote might only have been possible because the members
of the enacting coalition understood its vague or ambitious language in very different ways
or because they had different expectations regarding the way courts would fill statutory
gaps” (6). This is a non-answer; it requires cither that legislators assume that their colleagues
ate less sophisticated than themselves, and so can be tricked into agreeing to a policy that
has a meaning different to their understanding of it, or that the legislators all know that the
meaning is actually ambiguous and so could go either way. In the second case, the expected
value of compromise would be equal to the probabilistic expectation of the legislators®
interptetation succeeding, which begs the original question of why legislatots choose the
lottety option.

A final explanation also relates to uncertainty, but in regard to miscalculations of power.
The argument is that the separation of powets system itself discourages compromise: by
empowering minorities, the system gives minorities an inflated expectation of the right to
refuse compromise (Riker: 147). While this explanation may be useful historically (which is
how Rikcl:x intended it), it has little use as a systematic explanation, as we would expect that
minorities and majorities alike would learn from past action what outcome can be expected,

and recalculate their power and likely benefits.
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What follows 1s a systematic explanation of when fragmented legislation will oceur, with
the elected branches leaving issues to the coutts in a type of policy lottery; it does not require
the above assumptions about legislators’ preferences or uncertainty. It shows that in the
separation of powers system, legislation can be passed that determines broad policy shifts,
but the detail of narrow policy decisions will always be left to the lottery of judicial discretion
to some extent. Variation will be seen in the extent of the issues left to judicial discretion.

The term lottery suggests that the position of the judiciary is unknown, but it is unlikely
that the legislative players would have no expectation of the position of |. Given the
appointment process, which involves the elected branches, as well as the constant
information provided by the courts in the form of precedent and opinions, the elected
players should be able to estimate the position of |, even if they do not know it precisely. An
estimate of | can be weighed against the status quo, Q; or, the elected players may have an
understanding of the range of possible positions of | (e.g. liberal, moderate or conservative),
and assess Q as against their expectation of J. Two possible causes of fragmented legislation
tollow.

First, when the status quo lies within the gridlock region, the elected branches are
incapable of coordinating to formulate legislative outcomes, and so legislation should not be
able to be passed. Legislation may nevertheless pass, but can be expected to be fragmented,
if legislators are risk averse. Typically lotteries are associated with risk accepting play; but for
risk averse players, the expected value of a compromise exceeds the value of the probabilistic
achievement of a player’s preferred outcome, which would otherwise equal the value of the
compromise (U(H) > E(U)). When players can predict court action to a large extent, leaving
the determination of outcomes to the courts allows each player to gain the surplus of

compromise, even when the compromise could not be legislated. Thus in Figure 4.3B, for
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example, fragraented legislation will arise when the status quo in the absence of legislative
action lies between H and SF.

Second, fragmented legislation may also atise when the status quo lies outside the
gridlock region. ‘Then, legislators may be able to agree on a broad policy shift, but when the
detail of policy is separable from that broad movement, gridlock can atise over the detail of
policy. Then legislative players need to leave the detail of policy to the courts in otder to
achieve broad policy agreement. Figure 4.6 illustrates such a scenatio.

Figure 4.6:  Fragmented Legislation with a Status Quo Outside the Gridlock
Region

Figure 4.6A Figure 4.6B Figure 4.6C

Q2

In Figure 4.6, Q, lies outside the gridlock region. In Figure 4.6A, the mdifference curves
of §, P and H are drawn through Q,. Any outcome internal to all three curves is preferred by
all three players; Q,is one outcome preferred to Q,. However, as Figure 4.6B shows, Q, lies
inside the gridlock region, and so could be vetoed by one of the players. As Figure 4.6C
shows, this problem can arise even within a majority rule institution, such as in one of the

two legislative chambers — thete will be majority support for any outcome lying within the
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cross-over segments of any of the two playees’ (1, 2 and 3) indifference curves in preference
to any other proposal.*

As we have scen, the separation of powers system maximizes the gridlock region. Unless
the ideal points of all of the veto players discussed i section I are identical, mirtoting
Britain’s winner-take-all system, there will always be a gridlock region. This does not mean,
however, that legislation cannot be passed in the separation of powers system; instead, it
explains the pervasiveness of fragmented legislation in the US, When the status quo lies
outside the gtidlock region, legislative playets can agree on broad movements, such as in the
direction of Q; to Q,. However, since legislators cannot agree on Q,, the legislature can
successfully specify a range within the gridlock region, but believes the exact policy outcome
vague and subject to the interpretation of courts.

This result does not depend on the players being risk averse; it only requires that the
value gained from the broad movement in policy exceeds the expected distance of the new
status quo from the player’s ideal point: for player I, (K ~ Q,) > (K ~ E(Q,)). If this
equation is satisfied, this also explains why fragmented legislation occurs instead of the
absence of any legislation — legislators can only achieve the broad policy movement they all
agree on by leaving the narrow detail to the lottery of the coutts.

Taken together, this theory explains why fragmented legislation will be seen both when
the status quo lies within and outside the gridlock region. Consequently, it also explains why
the separation of powers consistently generates litigiousness. In limiting the ability of the
legislative players to comprehensively legislate for a range of status quo both in and out of

the gridlock region, the separation of powers consistently creates demand for judicial

# If playets are not sophisticated, any point can vltimately be reached in preference w Qa
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tesolution of conflicts because the detail of policy cannot be resolved by the elected

branches. The next section empitically tests this overall theory.

V. EMPIRICAL EVIDENCE OF THE EFFECT OF GOVERNMENTAL DIVISION ON
LITIGIOUSNESS

Sections 11T and IV have presented a systematic account of the capacity of the US coutts
to provide judicial solutions to policy issues, and of why legislative players, facing gridlock,
will choose to enact fragmented legislation instead of not legislating, leaving the
determination of many policy issues to the courts. Both the freedom of judicial action and
the extent of fragmented legislation will vary with the size of the gridlock region. Although
the existence of multiple veto players in a separation of powers system prevents the full
detail of any piece of legislation in isolation ever being able to be agreed upon, the smaller
the distance between the veto players, the mote capable the elected branches are of both
comprehensively regulating policy issues and effectively hmiting the activity of the courts.
Thus both sections I1I and TV raise the testable implication that litigation will increase with
divided government. This gives tise to the following hypothesis:

Hypothesis 1: judicial activity increases with divided government (and decreases with
united government).

Similar logic applies to the effect of division within legislatures. Separate party control of
each chamber should increase litigiousness. This gives rise to hypothesis 2.

Hypothesis 2: jtidicial activity increases with bicameral partisan division (and decreases
with House and Senate party unity).

Futrthermore, this theory predicts that judicial activity should increase with increases in

the size of the distance between veto players; one measure of the distance between the

112

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



clected players is the inverse of the size of the partisan majority in each legislative chamber.
This gives nise to hypothesis 3.

Hypothesis 3: judicial activity increases with smaller House and Senate partisan
majorities (and decreases with latger House and Senate matgins).

This section tests these three hypotheses, comparing data on court filings with that of
divided government, bicameral division and House and Senate partisan margins, The data
pools times-series and cross-section measures of judicial activity and political division in 49
states over 25 years, between 1975 and 2000 (Nebraska is excluded, as it 1s unicameral).
Table 4.1 provides summary statistics for the primary variables.

The key independent variables utiized are divided government, bicameral partisan
division, House partisan margin and Senate margin. Divided government is defined as non-
United government, that is, when the State House, Senate and Governor ate not all of the
same party. Other formulations of governmental division are also tested: when the House
and Governor are of the same party, and the Senate of the other party; when the Senate and
Governor ate of the same party, and the House of the other party, and when the House and
Senate are of the same party, and the Governor of the other party. The results of these three
alternative formulations of governmental division are in Table 4.4 in the Appendix.

For the two hypotheses concerning intra-legislative division, bicameral division is simply
defined as when the House and Senate are controlled by opposing parties. House and Senate
margins are percentages of majority control.

The dependent variable is the number of cases filed in each state in each year in courts of
genetal jurisdiction. As discussed, most if not all areas of civil litigation should be affected by
the extent of political power fragmentation; consequently, civil filings are calculated using all

courts of general jurisdiction.
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Although the political order can is predicted to affect the extent of litigation, it will of
course not be the sole determinant, Variation in litigation levels is likely to be affected by the
state of the economy, the size of the state, and other idiosyncratic traits of mdividual states.
These effects are controlled for in two ways: first, additional vatiables are included that
account for state population and Gross State Product ((GSP), a state-level price-adjusted
index of value added in production by labor and property, similar to national Gross
Domestic Product; second, fixed effect dummy variables are included for each state, to
account for state time-invariant idiosyncrasies. The use of ficed effects will also control for
variations in state definitions of courts of general jurisdiction.

A test is ale made for the effects of trends over time, using a linear time trend variable,
equal to cutrent year minus 1975, is included in the analysis. This will prevent a false positive
result occurring through co-variation of civil litigation filings and divided government.
However, the time trend variable proves not to be significant.

Table 4.1 provides summary statistics for the primary variables, using the exclusive
definition of divided government. As can be seen from Table 4.1, governmental makeup is
split almost evenly between divided and united government. All states have variation
between these two conditions. All the other variables vary widely; the size of the standard
deviations relative to the means in the continuous variables, particularly court filings,
emphasizes the importance of accounting for fixed effects. However, a regression including
only the fixed effects, to test for the extent to which court filings ate accounted for purely by

individual State factors, resulted in an R* of approximately zero.
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Table 4.1 Summary Statistics for Dependent and Main Independent Variables

Variable Mean Median Standard
Deviation
Court Filings 168,764 98.048 201,824
Divided Government 51% Divided 50%
(Model 1)
Bicameralism , 20% United 40%
House Margin 34% 2T% 26%
Senate Margin 36% 28% 27%
Population 5,034,887 3,469,166 5,396,382
GSP 112,274 60,484 151,814

Data compiled from the State Court Statistics Project, the National Conference of State Legislatures and the
Bureau of Economic Analysis,

The equations for the three hypotheses, controlling for fixed state effects, are:
Equation 1: Filings = B, + B, DivGovt + §,GSP + B,DivGovt*GSP + B,Pop + B, Time
Equation 2: Filings = 8, + §,Bicam + B,GSP + B,Bicam™GSP + §,Pop

Equation 3: Filings = §, + §,Smargin + B,GSP + ,Smargin*GSP + §,Pop

Equation 4: Filings = §, + B, Hmargin + B,GSP -+ g, Hmargin*GSP + B,Pop

Table 4.2 presents the results for the test of hypothesis 1; Table 4.3 has results for the

tests of hypotheses 2 and 3.%

Results:
Table 4.2 displays the results of equation 1. It shows that divided government is

statistically significant at the 0.01 level. This does not depend on an exclusive definition of

8 Hauations 2, 3, and 4 wete also run including the linear thime trend variable; however this variable is vot
significant in any of the regressions, the results were largely unchanged by the inclusion of this variable, and
time trend changes are less likely 1o affect intra-legislative changes, and so time was included only in equation
1.
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divided govemment: all types of division among the elected veto players have a similar effect
- see Table 4.4 1n the Appendix. The results clearly show that divided government is a
significant determinant of litigation levels.

Table 4.2: The Effect of State Divided Government and Bicameralism, GSP and
Population on Court Filings, Using Fixed State Effects

Model 1
, Divided Government #H=5=G
Divided Government 33,335.02 *
(5,520.85)
Gross State Product 0.93
(0.58)
Divided -0.29 **
Government*GSP (0.03)
Population 0.01*
(0.00)
Linear Time Trend 441.60
(342.24)
Intercept 103,102.10 ***
(21,206.52)
R? 0.50
DF 1042
o 0.85
Group Variable = State

Data compiled from the State Court Statistics Project, the National Conference of State Legislatures and the
Bureau of Economic.Analysis.

*signifies statistical significance at the 0,10 level; **signifies statistical significance at the 0.05 level;
*+*gignifies statistical significance in the 0.01 level.

Sitnilar analysis was also done by normalizing for population, instead of controlling for it;
that is, by using general jurisdiction civil filings per capita as the dependent vatiable, and
controlling for GSP per capita. The size, direction and significance of the coefficient on
divided government in this regression was almost identical: 1224.14 per 100,000 population.

The p-value of this coefficient was also 0.00.
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In contrast to the negligible R® of 4 simple fixed effects regression, equation 1 results in
an R* of between 50% and 62%. This suggests that much of the variation in civil filings is
attributable to political and economic factots.

What this analysis does not establish is the effect of a change between divided and united
government in a given electotal year; the results of this analysis are ambiguous. As discussed,
litigiousness may become self-perpetuating, so a move from divided to united government
cannot be expected to transform a litigious culture overnight. However, even accounting for
time lags in the effect of divided goverament, the effect of a specific change to divided
government cannot be established. Consequently, Table 4.1°s positive initial results are best
intetpreted as indicating the effect a state’s tendency toward divided versus united
government; changes within the state may warrant further investigation.

Table 4.3 displays the results for the tests of hypothesis 2 and 3, the test of the effect of
intra-legislative variables on civil filings. Partisan division between the House and the Senate
has an effect on civil filings that is statistically significant at the 0.05 level. Increases in the
size of the partisan majority in the Senate also have a statistically significant effect on civil
filings. The effect in changes in House margins is a lot smaller but still significant at the 0.1
level.

All of the coefficients of the key variables ate in the direction predicted by the
hypotheses: divided government and bicameral division are positive, and House and Senate
partisan margins are negatively correlated with civil filings. However, all of mteraction terms
between the governmental division variables and GSP have negative coefficients. This
shows that the effects of governmental division are conditional on the wealth of the

jurisdiction.
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Table 4.3:

The Effects of Legislative Division: State Bicameral Division, House

and Senate Margins, GSP and Population on Court Filings, Using
Fixed State Effects

Model 2: Model 3: Model 4:
Bicameralism Senate Margin House Margin
Bicameralism 16,337.01 =
(7298.31)
Senate Margin - 298,73
(154.76)
House Margin ~4562*
(188.77)
Gross State Product 1.00 * 0.6 0.57 »
(0.08) {0.05) (0.06)
Bicameralism*GSP .27
(0.04)
Senate Margin*GSP 0.01 **
{0.00)
House Margin*GSP 0.01 *+*
0.00
Population 0.02 -« 0.00 0.00
(0.01) 0.01 (0.01)
Intercept 148,741.80 *** 101,820.60 *** 68,642.74 *
{20,754.62) (2,190.83) (23,184.51)
R? 0.38 0.58 0.58
DF 1042 1043 1043
o 0.87 0. 81 0.79
Group Variable = State

Data compiled from the State Court Statistics Project, the National Conference of State Legislatures and the
Bureau of Economic Analysis.

*signifies statistical significance at the 0.10 level; **signifies statistical significance at the 0.05 level;
*¥¥gionifies statistical significance in the 0.01 level.

The negative coefficient of the interaction between GSP and divided government shows
that as GSP increases, the effect of divided government decreases. This covariance could be
due to richer states tending to have more diverse populations, both due to migration toward
wealth, and wealth being ?:reated by diversity in industrial production. These effects would
tesult in more numerous social conflicts that prompet litigation, even under unified

government.
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When GSP and all other vartables are at their medians, divided government increases
total filings by 15,795; this translates to an increase in median court filings of 11%. However,
when the data is nortmalized by population, the effect of divided government drops to close
to zero at the median and mean. Similarly, the effect of bicameral partisan division and
partisan margins are highly contingent upon GSP; when GSP increases, the effect of the
intra-legislative division variables disappears. For exarnple, when all the other variables ate
held at their medians, bicatneral division has a zero percentage effect on civil filings, This
suggests that bicameralism conttibutes to litigiousness, but 1s overwhelmed 1n its effect
during strong economic times.

"There are at least two reasons why the litigiousness-generating effect of the governmental
division variables diminishes as GSP mcreases. The first is that, as mentioned in section I1,
the hamstringing effect of a status quo existing in the gridlock region can be overcome by
logrolling. When the economy is in good shape, there are enough resources to go around
that partisan division can be overcome. For example, minority party legislators’ votes could
be bought through pork for each member’s constituency. But during economic difficulties,
thete are fewer resources to bribe minority party legislators with, and few incentives for
those minority members to agree to any legislation cutting back on distributive policies. So
when GSP is low, the size of partisan majorities, and the existence of bicameral partisan
division, will be determinative of the fate of much legislation, and consequently affect the
level of litigation in response to legislative inaction. But when GSP is high, these divisions
can more easily be overcome, legislation successfully passed, and so the relationship between
pattisan division and civil filings diminishes.

The second possibility is that GSP could be consistently high in consiste:ndy wealthy

states, with governmental division only encouraging civil filings in low GSP states. 1f this

119

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



was the case, the explanatory power of governmental fragrentation on litigiousness would
be limited 1o certain types of jurisdictions. To test which explanation of the co-vadation
between GSP and governmental division applies, the data was broken down into five
subsets, with states ordered by GSP. In each of the five regressions testing divided
government on civil filings within different ranges of GSP, divided government had a similar
effect as in the national compilation: the coefficient on divided government was positive,
while the coefficient on the interaction term was negative, These coefficients were highly
significant in the highest and two lowest categories.” In fact, governmental division has the
highest impact in the highest GSP states, accounting for an increase of 25% for median
states within this range.

Although this does not prove that the first theory is correct, it casts doubt on the second
theoty, and suggests that it is more likely that it is variation over time in GSP that accounts
fot the variation in the effect of governmental division. However, this evidence is very
pteliminary; in the middle GSP tier, for instance, both the divided government and
interaction term coefficients are effectively zero, and all of the states in this range are
Midwestern and Southern states. So the effect of governmental division may depend, for
example, on the extent that political norms, such as universalism, vary by region. The
variation and conditionality of the effect of governmental division of litigation wartants
further analysis; nevertheless, this analysis has made the important first step of establishing
the significance of the effect of political division on litigation levels.

A final point worth noting is that in both Table 4.2 and Table 4.3, GSP is also highly

significant. This finding is highly relevant for the litigation explosion literature. GSP and civil

# The coefficients and p-values respectively for the five ranges, from lowest GSP to highest, in the pet capita
effect of divided government per 100,000 population were: 4,653 (0.009); 15,645 (0.000); 278 (0.932); 3,100
0.281); 39,941 (0.000).
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filings have a very high cortelation of 0.76, which suggests that the ‘explosions” and
rettactions scholars have discussed may simply have resulted from tises and falls in the
economy. This suggests that high levels of litigation are not necessarily a transactional
mefficiency burdening society, but an outcome of a productive economic engine.

It is possible that GSP may not be linear in its effect on civil filings. Additional tests were
undertaken using a GSP-squared term in addition to controlling for GSP ditectly, but the
results had little impact on the effect of divided government. The results were abmost
identical to Table 4.1: divided government had a coefficient of 34, 501, and a p-value of 0.00.

Divided government and internal legislative division have been shown to have powerful
effects on litiglousness; this strongly supports the argument that governmental structute and
fragmentation shape litigation levels. However, the results suggest greater complexity exists
regarding the effect of the governmental division on litigiousness than the three hypotheses
predict, as the effect of each variable is conditional on GSP. Governmental division
dramatically increases court filings when GSP is low; but the hamstringing effect of
governmental division diminishes when GSP is high. This fits with the theory, as gridlock is
more difficult to overcome when resources are scatce, but, like many things, governmental
division may be more easily overcome when more money is available; trade is casy when a
surplus of resources exists. Overall, these results give conditional support to the findings of
the theoretical model: the existence and extent of fragmented political power, and its
resultant gridlock region, significantly shape America’s litigiousness, but the effects of

political factors may be secondary to economic factots.
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CONCLUSION

This chapter developed a model that explains why America’s political system of fractured
powet exacerbates its exceprional litigiousness, and tested the implications of that model
with statistical evidence. The results of that analysis showed that the existence and extent of
the fragmentation of governmental power affects litigation, but that effect is dependent on
the economic environment. This proves that litigiousness cannot be analyzed solely in terms
of legal rules governing the procedure of htigation; instead, US litigiousness is strongly
affected by the separation of powers and the state of the economy.

Tests of the relationship between political structure and litigation need not be limited to
the Ametican states; litigiousniess could also be measured against periods of transition in the
federal political system, akin to McNollgast’s analysis. Similar testable implications also arise
from the variation in the levels of political fragmentation internationally. US-style separation
of powers systems have been adopfecl in comitries throughout the world, including
Indonesia, Japan, Malaysia, Poland, the Republic of Armenia, Switzetland and the Uksaine.
Changes in constitutional systems are typically associated with enormous social change,
which would make isolating the effect of the changes in the institutional atrangements of a
country difficult. Nevertheless, with so many countries having made a change to separation
of powers-style systems, it should be possible to identify a generalized trend and so test the
association between these changes and increased levels of litigiousness.

Such analysis would best be done historically, because even some parliamentary systems
are seeing increases in litigiousness levels, for similar reasons. In recent years, many non-
presidential nations introduced other types of veto players on the legislative policy-making
process by subjecting themsclves to meta-constitutional bodies, such as the European

Union. Although these bodies are not like the US’s separation of powers system, they do
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constitute a means of challenging legislative policies through litigation, and thus constitute a
fragmentation of political power. Most rematkably, Britain has seen increased judicial
activity,” including the beginnings of judicial review of legislation (Schwarze), since the
introduction of the Huropean Court of Justice and the Huropean Court of human rights
(Ferejohn: 42-43). The EU’s proposed charter of fundamental rights spells out both US
style rights, such as freedom of religion (AII-10), as well as numerous more detailed tights,
such as the night to conduct a business (AIl-16) and the right to marry and found a family
(AIL-8), all of which would limit the capacity of governments to regulate and provide
opportunities for courts to intervene. Since these bodies, like the US’s separation of powers
system, affect both sides of the litigiousness equation, by encumbering the capacity of the
political branches to formulate policies, as well as by empowering the policymaking freedom
of judicial bodies, we can expect greater litigiousness even in patliamentary systems with
extra-constitutional checks. Consequently, by elucidating the important effect of the political
system on litigation, this analysis explains not only the American propensity to litigate, but

may explain changes currently occurring in Europe and elsewhere.

% floglish papers are rife with seferences to England becoming a “litigious society” (see e.g. The Guardian,
2/11/04), and having a new “compensation culture” (e.g. The Guardian, 6/3/03). The Association of British
Insurers reports that the cost of insurance has increased threefold between 1996 and 2002, in part as a result

of “an increasingly litigious population” (The Guardian, 9/9/03).
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APPENDICES

APPENDIX A
Table 3.1: Summary of Equilibsinm Conditions with Discrete Judicial Choices
Equilibrium J Action Eguilibrium Type Equilibrivm P Response  Conditions
1.a always signal Separating pr(LitfW) = | B % Cp = Cy
honestly prLitll.y =0
Separating No Equilibriom
Lb always signal falsely
2.a always signal a Pooling Prlit) = 0 o<y - Oy
winner
Pooling Pr(lity == 0 o<, - Oy,
2.b always signal a loser
3.a always signal a Semi-Separating where  pr(Lit.|Sy) = 1 Ji. 7 Cp Cy
winner if observea 8§ is fully revealing prdit, 48 =0

winner; mix if
observe a loser
Semi-Separating where  No Equilibrium
3.b always signal a loser Sy is fully revealing
if observe a loser;
mix if observe a

winner
4. mix if observe a Pooling priLit. Sy) =1 if Jw i Cp b Cp
winner and mix if prSwil) pr(SwiW) = 20y
observe a loser [a/(1-a)].(1/(Cp ~ Cnp) ~
1); 0 otherwise pr(Swil)y pr(Sw|W) =
[e/(1-o)J(1A(Cy, ~
Ca) = 1)
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APPENDIX B

Table 4.4:

The Effect of State Divided Government, Using Alternative
Formulations, GSP and Population on Court Filings, using Fixed State

Effects
Model 2 Model 3 Model 4
H=(G#8S H#8=G =S40
Divided Government 35900.58 * 5122930 ** 19848.14*
(6808.62) (7023.71) (10733.91)
Gross State Product 0.50 **+ 0.29 0.61
(0.08) (0.08) (0.09)
Divided « 0,31 2 - (3,35 > - (18 =+
Government*GSP (0.03) (0.03) {0.05)
Population 0.03 ** 0.05 ** 0.02
(0.01) (0.01) (6.0
Linear Time Trend 31.35 426.51 ~ 422 66
(418.23) (421.49) (460.31)
Intercept ~23733.63 ~406125.80 *** 35078.26
(28048.89) (29697 .66) (30251.41)
R? 0.74 0.73 0.73
DF 1042 1042 1042
) 0.85 0.79 0.79
Group Variable = State

Data compiled from the State Court Statistics Project, the National Conference of State Legislatures and the
Bureau of Economic Analysis.

*signifies statistical significance at the 0,10 level; **signifies statistical significance at the 0.05 level;
ssrgionifies statistical significance in the 0.01 level,
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